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PAGINATION AS IN ORIGINAL COPY 


UNITED STATES DISTRICT COURT 
FOR THE SUUTIERN DISTRICT UF 


EQUAL EM2LOYMENT GPPURTUNITY COMMISSION, 
Plaincité, 74 CIV 3234 Zi 
-against- 2DER TO SHOW CAUSE 
, WHY INTER TENTION 
FALLIR, PHILIPS, ROSS, ENC., TEMPORARY RESTRAINING 


a. New York Corporation, ORDER and/or 923. M=NARY 
INJUNCTICN SHOULD sicT 


Upon the complaint herein filed by tae 
tiff, EQUAL EMPLOYMENT O2PURTUNIC? CCMHISSION, and 
affidavits ct TROMAS A. KCLMAN, =5Q., JOSSPHINE HeCES anc 
Dr. MARTIN MELTZ2a2, it is 

ORDERED that the Deiendant, KALLR, PAILIPS, 
ROSS, ING., show cause before this Court in Aocm 995 ac 
the United States Disericr Court, Foley Square, New York, 

ns York, @ SUR ay Pa 1974, at ft re. 

or as 300m thersaiter a3 coumsel can be heard why an ordes 
should not be ode hersin granting intervention under wile 24:a) 
ef the Federal Rules of Civil Procedure and a706 (f£) (1) of 
Titla VII Civil Rights Act of 1964, as amended, 42 U.S.C. 


azd0ve (3) 42) (1) mm the ground that che Acvant 13 3 party 


that aay be affected by the outcome of these proceedin33, 


end is a charging verty in the orizinal charge upon wnich this 


action 13 basad, and further 


W wena’ 2 GRANTING a preliminary injunction pursuant to 


Faderal Rules of Clvil Procedure 65(a) enjoining Defendan:, 
KALLIR, PHILIPS, ROSS, Lic., its officers, agents, enploy 27s, 
members, successors, assigns and "1 other persons in active 
concert with them from denying JOSEPHINE McGZE resnstatement 
to her rightful employment with the Defendant, KALLE, 
PHILIPS, ROSS, INC., with full rights, benefits and emoluzents 
thereto, and it is furt«er 

__- ORDERED thas sending The hearing and det} 
this motion the defendant, K/LLIR, PHILI?S 
officers, agents, emplcyeeS, members, successors, a3signs 
and 411 otner persons _ active concert with them are 
tempo.erLly res MeGleE 
reinstatement to her rightful employment with the Defoancuat, 
KALLIR/ PEALIPS, ROSS, Lis., witha full rights, benefits and 
emoluments thereto and further a fo 

ORDERED that security in the emount mers es 

be p IOSEPUDE MeGES, end it ie—forther 


oe 


pe a ed 


ORDERED that service of all copies of this 


Order to Show Cause, and the annexed sapers, by a United 


Cee wee 


Z r-72- 
States Marshal or deputy, upon the Defencant, MALLIR,PHILIAS, 


ROSS, INC., 919 Thicd Avenue, New York, and upon the 


Plaintiff, EQU.L EMPLOYMENT OPPORTUNITY CCYMISSION, by 
"EPSoA uy SCR UIE Po Ant 7? a 6/7E2 Any he ga ‘ 
Sendice copies ther tots dn r9its! peta ait; to 2 BINSCRRAREX, 
Pa ae La Oe Se ete 7 2 Wet re. Pe ere 
Hg eeu Boonen eeaa NS eawsIet, Tezional 
cote Xd * i 
Fou et Steer Seer ear ner 35-Pannayivaris, 
VU” _er3 on or before December ———~- , 1974, shall be deemed 


good and sufficien= service. 


Dated: New York, New York 
December 9, 1974 


2 ao 26 U.S.D.¢C.3. 
A a oe 4. 


UNITED STATES DISTAICT CCRT : 
EOR TYE SOUTHZRN DiST-RICT OF NEW YORK 
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BQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 
Plaiotiz£, 


eagala3st- 
KALLIR, PHILIPS, ROSS, INC., 


a ilew York Cozporation, 
Defendant. 


2 Oe MSHS DHT TASH VRAT SBSH TOTS ST TS BTEC Bee 


STATZ OF NEW YORK ) : 
COUNTY OF NEW YORK ° ue 

I, MARTIN MELTZ22, M.D., being duly Sworo de- 
pose and say: : 

I am the physician to Miss JOSSPHLE McGl:, 
who has been under my care for the treatmeat of syst2- 
mic lupus erytematosus since Seotember 25, 1959. 


that time, I have seen Miss McGSE at moathly iatervals 


for control of her disease. The illness was oziginally 
o ¢ 


diagnosed in 1953. At that time, Miss McG had dotec 
the onset of swelling of her face aad feet and entered 
the hospital where she was told she had nepnritis. 
She was started on precaisone in late 1959, and that 
has been continued siace then. Other Syaptoms of ber 
illness at that time include a false positive wasseroan 
reaction, alopecia, and an evisoce of pl2urisy in the 
middle 1950's. in addition, she has had pains in the 
multiple joints siaca 1953. 

Curreat medications con3ist or predaisone, 
Librium, Hydrodiuzil Zor control of edena, and Sominex, 
which she v3es to help her sleep. These drugs cost 
approximately TWENTY-FIVE to TARTY-PINE (325 - $35) 


DOLLARS per moath. 


With the use of these medications, Mis3 i4cGil's 
illness has been well concrolied; she kas never had any 
limitations set in regazc to hes work, and the progaosis 
appears to be quizes goed. It is, however, qvita impor- 
tant that Miss McGZS contiave to have closely Supecvised 
pedical care, including periodic blood testing to maae 
sure that the illness does remain dormant, aad that if 
doesn't, that it be treated ismediasely at first 3ige 
any exacerbation. 

Systemic lupus erytematosus can be a lite- 


threatening disease. “iowever, whea porovecly controlied 


medically, it does respond well to thezacy. 


Since Miss McCas's illoess nas been umder go0c 
control for a prolongs. peciod of time, har pro3308+5 
is good and obe is well adie ts work full time. How- 
ever, if treatment were stones, ewe disease couil' 


be terninal. 
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EEOC v. KALLIR, PHILIPS, ROSS, INC. 


EEOC v. KALLIR, PHILIPS, 
ROSS, INC. 


U.S. District Court, 
Southern District of New York 


CIVIL RIGHTS ACT OF 1964 


— Remedy — Preliminary injunc- 
tien > 205.201 

Hearing is required on EEOC’s mo- 
tion for prelimin injunctive relief 
against employer that is accused of 
discriminatory and retaliatory con- 
duct. since (1) relief, if granted. 
would be substantially tantamount to 
full relief that EEOC would be enti- 
tled to if it sustained its burden of 
proof upon trial on merits, and (2) 
charges and denials in some measure 
involve subjective attitudes. and un- 
Ger circumstances demeanor testi- 
mony may be of significance 


Application by EEOC for prelimi- 
Bary injunctive relief against employ- 


11 FEP Cases 241 


er that is accused of discriminatory 


ae retaliatory conduct. Hearing re- 


quired. 

William A. Carey, General Counsel, 
William L. Robinson, Associate Gen- 
eral Counsel, Delores Wilson, Regional 
Attorney, Dona Kahn, Associate Re- 

nal Attorney, and Pau! J. Gontarek, 

sistant Regional Attorney, Philade!- 
aia jona) Litigation Center, and 

nald peland, New York District 
Counsel, for plaintiff. 

O'Dwyer Bernstein (Thomas A 
Holman. of counsel), New York, NY. 
for plaintiff-intervenor McGee 

Davis, Gilbert, Levine & Schwartz 
(Edward S Patterson and David G 
Lehv, of counse]}, New York, N.Y., for 
énfendant 


Full Text of Orders 


EDWARD WEINFIELD, District 
Judge: — The preliminary injunctive 
relief sought by plaintiffs, if granted, 
would be substantially tantamount to 
the full relief to which plaintiffs 
would be entitled if they sustained 
their burden of proof upon a trial on 
the merits The defendant denies the 
charge of discriminatory and retalia- 
tory conduc: They are at the harc 
core of plaintiffs’ case and which they 
must establish to prevail These 
charges and denials in some measure 
involve subjective attitudes Under the 
circumstances demeanor testimony 
may be of significance. Cf. Dyer v. 
a 1 F2d 265 (2d Ctr. 

Accordingly. s hearing is required 
on the motion for preliminary injunc- 
tive relief, and pursuant to Rule 651a° 
(2) @ trial of the action on the merits 
is ordered advanced and consolidated 
with the hearing of the application 
Counse] are requested to confer with 
the court on January 21, 1975, at 2:15 
p.m. courtroom 128, to set an eariy 
@ate for trial consistent with the 
court's present trial commitments 


The motion of Josephine McGee to 
intervene in this action brought on 
her behalf is granted 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
TRANSCRIPT OF TRIAL 
:Betore: 
FQUAL EMPLOYMENT OPPORTUNITY *HON. EDWARD WFINFELD, 
COMMISSION & JOSEPHINE MCGEE, District Judge 


Plaintiffs 
94 CIVIL 3234 


VS. 


KALLIR,PHILIPS,ROSS, INC., a 
NEW YORK CORPORATION, 


ee ce 06 0e 08 Ce 08 88 oo 


os 


Defendant. 


New York, June 6.6, 1973 


| 
| 
| 
| 
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nso sometime 


STENOGRAPHER'S MINUTES 
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¥ hots 


Mc Gee-cross 70] 


Q prior to March 26, 1973, prior to the time you 
were put on 4 leave of absence, aid you have anv occasion 
to discuss your charge or your claim which vou filed with the 
city Commission on Human Rights with any employee of KPR?. 
A I told about three Or four people there but 
I didn't discuss it- 
Q Who did you tell at the agency that you had filed 
such a claim? ~ 
A My secretary- 
Q Ana her name was? 
Marie Gerrald, Barbara Morano. 
What was Barbara Morano's function at the agency? 
I believe she was an assistant account executive 
to Norman Cooper. 
Q Anyone else? 
A Pat JakeS- who was an account executive and I think | 
that is about it. 
Q Had you ever discussed this claim or your intention 
to file a sec discrimination claim with anyone else at 
the agency prior to your layoff? 
MR.HOLMAN : May I raise an objection to the 
question as to the characterization of the March 96, 1973 


event? 
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SOUTHERN DISTRICT COURT REPORTERS US COURTHO'! 
FOLEY SOUARE. aw you. HY - En” 
‘ 11 Shh pai mT oo —, 


Mc Gee-cross (72 } 


I said I have filed a charge of sex discrimination. 

Did any discussicmof that then ensue? 

Ne. 

You mean -- 

There was a raction, but not a discussion. 

What kind of reaction? 

Amazement. 

Did any of these three women ask you any questions 
about your claim? 

A No. They wished me luck. 

Q It is your testimony then thatyou approached those 
three women and said "I have filed a sex discrimination claim | 
against the agency" and their reaction was amazement and that | 
ended any conference or discussion about the subject? 

A I don't believe I testified that I approached 
them. They may have approached me and yes, that was the 
end of it becanse I didn't want *o involve them in it. 


They were not involved in my case. 


Q You just said perhaps they approached you. Do you 


have a reaction of any of those three women approaching you 
and asking you whetyer you had filed a claim? 

A No, they might have said something, is there 
anything wrong. I didn’t go through this without having some 
sort of a reaction myself. It was not the most pleasant 
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rkbr Mc Gee-cross 
experience. 

Q Do you recall whether or not you approached and 
initiated this conversation with any of these three women? 

MR.HOLMAN: Objection. The witness has made 
reference to four women. 

Q I was limiting it to Messrs. Jakes, Morano and 
Gerrald. 

A I might havetold Marie since she was my secretary 
and Mr. Loperena would be calling and I wanted ner to knew who 
he was. The others I cannot say I approached. 

Q If you had a discussion with Caroline White about 
this subject, would you know who initiated that discussion? 
A I don't recall having a discussion with her. 

.@) Would it refresh your recollection if I tell 
you that Caroline White has testified under oath in 
pretrial depositions that prior to December 4, 1973, you 


invited her to join you for lunch at which lunch period you); 


told her you intended to approach Mr. Kallir for a parity 


raise and if he refused, you were going to file a sex 
discrimination claim? 

MR. HOLMAN: Objection. 

THE COURT: What is the relevancy of that? 

MR. PATTERSON: It is the defendant's claim in thi 
case, your HOnor, that the motivation for having terminated 
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i) 


rkbr ic Gee-cross [75] 

the issue is, that is what I am sicse ting to you and I will 

give you full scope to establish tha. whe was a divisive 

force, especiallv with respect tn the Jpjohn account and that 

is what you ouyut to get down to. | 
Q Miss Mc Gee, you testified earlier that some time 

in March of 1973 you had requested Miss Korzilius of the 

Upjohn Company to write a job evaluation for you. 


Do you recall when the first time was that you had 


claim? 


advised Miss Korzilius that you had filed a sex a 


A I don't recall. It would have been prior to that. 
I will say: : airy to March. a 
Q Do yo ‘:now of any other individuals at Upjohn 
who you told prior to March 26, 1973 that you had filed a sey 
discrimination claim? 
A I hope this is responsive. 
I had at one point received a letter, of what 
could be no more than thanks or gratitude from another man 
at the Upjohn Company, Jim Penrose. He had been complimenting 
everybody on his staff and included re when I did not have | 
this or did not consider this to be used at the March 13th 
hearing. 
However, after that hearing I thought it showed aes 
clients understandina of wy performance anc I requested 
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— ° 4 ~* . ow mere: 


rkbr Mc Gee-cross {76} 

at that time from Jim Penrose permission to use the letter 
since I thought it was both courteous andtonest to know 

that his letter might be introduced into something he wasn’ 
aware of until that time. I don't have it in front of 

me and I don't know what date it is. I think it was after 
that hearing. 

Q After the hearing on March 13th? 

A Right. 

Q Aisde from Miss Korzilius and Mr. Penrose, did you 
tell anybody else at the Upjohn Company prior to March 26th, 
1973 that you filed a sex discrimination claim? 

i ; I did not. 

Q De-you knew of your own knowledge that anybody 
at the Upjohn Company mew you would file a claim March 26, 
1973? 

MR. HOLMAN: Objection. 


THE COURT: You may answer. 


A Did anyone at Upjohn know of my action other than | 


my telling anyone? 

Q Besides Miss Korzilius and Mr. Penrise. 

A No. 

Oo and you told no one else at Upjohn prior ¢t 
March 26, 19737 

A No. 
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———— a | hoe 


rkbr 


A 


myself. 


Q 


Mc Gee-redirect (80 } 


Say about 15 Upjohn people and Jay Lilker and 


To your knowledge, was Mr. John Kallir present 


during that first presentation of the Prostaglandin 


product? 
A 


Q 


A 


Q 


To the best of my recollection, he was not. 


Do you recall when the second presentation occurred? 


In the auditor column of the Upjohn Company. 


Approximately how many individuals were present 


during that presentation? 


A 
many Kal 
Q 
seated, 
A 
It was a 
We were 
order of 
and make 
left and 
Q 


A 


At least 50, I would say, Upjohn people and how 
lir people, I would say seven. 

During this large prese..cation, where were you 
if you can recall? 

The best and quickest way would be stage right. 


raised platform. It is a very large auditorium. 


lined up similar to the jury box. As you went on in 


appearances then you would pass to say center stage 
your contribution to the presentation and go stage 
off stage. 

Who was present with you on the stage? 

You mean KPR? 
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Some time during the first week of March. 
Where did that presentation take place. 


| 
| 
{ 
! 
' 


1 rkbr Mc Gee-redirect (81) 


Whoever was present. 


3 A Jay Lilker, John Kallir, Ed McKeown, I think. 


art department. I am not sure whether it 


* Someone from the 

5 was Al Sailon or Jerry Philips, Bo» Mc Keown who was in charg 
6 of marketing and that is about all I can remember. 

7 Q Did you address the people present from the 

8 Upjohn Company in the auditorium? 

9 A ‘The presentation was divided into sections. 

30 Q Who: spoke? 

ll A Everyone that was on the stage. 


Did you have occasion to discuss this presentation 


i 12 Q 
13 with any officer of the hictanciient: Kallir, Philips & Ross, 
14 Incl after the presentation had been completed? 
it) A Since we all came back on the same plane, some 
16 | remarks must have been made. 
a Q Do you recall any officer of Kallir, Philips 
18 speaking? 


A I believe the. qeneral_imaression was that it was 


an excellentvfesentation. ~ 


Do you recall any officer of Kallir , Philips & 


21 Q 

2 Ross criticizing you in any manner for the presentation that 
yA) you had presented? 

aA A At that time? 

25 Q Yes. 
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Mc Gee-redirect 

A 

Q I draw your attention to the first presentation 
you have made reference tc. Did anyone, either from the 
Upjohn Company or Kallir, Philips, Ross, Inc. make any 
critical remarks to you as to the nature of your presenta~ 
tion? 

A No. 

Q Specifically Mr. Kallir, did you discuss the first 
presentation with him just after you completed that presenta~ 


tion? 


A We discussed it. I don't recall what the Upjohn 


Company had told us about it since we were specifically 
to be given certain information, but that would be 
the only thing I would say we would have discussed. 

Q Did Mr. Lilker criticize you for any remarks 
you had made during that presentation? 

A No. 

Q When is the presentation, the first presentation 
in February of 1973? 

A No. 

Q What about at the fact-finding conference you have 
testified about that occurred on March 13, 1973? Did the 
Prostaglandin presentation come up during that fact-finding 
conference? 
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Morales-direct 
MR. GONTAREK: The events that took place 
during this fact-finding conference play a key part in what 
was the motivation for the March 26th letter. 
TIE COURT: That is your statement. As the fact 


finder I have to disregard that statement. If you think 


you want to go into it go into it but I am raising a questio 


with the Commission now. 
MR. GONTAREK: I can go into this further with 
the witness. «I don't think the sole purpose of the fact- 
finding conference was as to the settlement. 
THE COURT: Confine yourself to relevant testimony. 
Q Miss Morales, I ust want to know about what 
took place at the fact-finding conference apart from any 
discussions you had that attempted to settle the case. 
Just briefly describe any evidence gathering that took 
place, just basically evidence gathering. 
A At the fact-finding conference we discussed what 
Miss Mc Gee's duties and responsibilities as an account execu- 
| 
tive or senior account executive were. We discussed duties anc 
responsibilities of other account executives working for the 
respondents. We discussed Miss Mc Gee's performance. We wen! 
into the reasons why respondents claimedthat she was being 
paid a lesser salary than male executives. 
Q During the fact-finding conference, did you 
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1 rkbr Morales-direct (90 ] 


2 produce a letter from Phyllis Korzilius, in fact, it has 

3 already been introduced into evidence, it is Plaintiffs‘ 
4 Exhibit 5, I will show it to you, OF have you seen cis 
5 document I am showing you marked as Plaintiffs' Exhibit of 
6 A Yes, this jeeter was introduced at the confer- 
7 |} ence. 

x 8 Q Who introduced it? 
9 A I did. 
10 Q Was‘there any reason why you introduced it? 

at Wo 4 A I believe that the respondents submitted to us in 
12 writing a statement that detailed what the duties and 

& y 13 responsibilities of an account executive were and I believe 
14 there were five items there. Respondents position was that | 
15 Miss Mc Gee did not perform all of these duties and respon- 
16 sibilities, that there ware certain duties and resnon- 
17 sibilities including the job description ‘that she did not 

" 18 perform. We went into an account of what these particular 
19 duties and responsibilities were, the ones that they claim 
20 she did not perform and it sas te impression that even 
21 | though they claimed that she didnot perform those duties 
22 | and responsibilities, from the body of the letter, 
2B actually it seemed like she did in fact perform those duties 
24 and responsibilities. ; 
5 At this time I confronted them with the statement. 


FOLEY SQUARE. NEW YORK NY - 79-hoc0 


=r gamer are a ow err weRene Cm > 


| SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOISS 
wer 


PULALESRMUALECE 


Q Did you take any action at that time? [95] 


A Do you mean did we contact the respondents concernin 
her termination? 

Q What action did you take at that time? 

A At that point, to be frank about it, Mr. Kaufman 
had completely refused to cooperate with us and he wasn't 
submitting any information to the Commission, so what we had 
done was to ask Josie to in addition to the complaint she had 
filed in the Commission, to file a complaint with EOC, which 
she did. 

Q Was this in May or earlier? 

A I believe we discussed that the day the retaliation 
complaint was taken or one or two days after, something like |] 
that, but at this point wewere pot—aetting anywhere with 
Mr. Kaufman| In fact, eventually we had to issue subpoenaes 
in the case. 

Q Do you have any idea what has happened to the two 
charges that Josie Mc Gee has filed with the New York City 
Commission? 

A Yes. 
MR. PATTERSON: Objection as to relevancy. 
THE COURT: Isn't there a stipulation on that? 


Doesn't the stipulation of facts refer to that? 


MR. HOLMAN: I believe the stipulation refers to 
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rkbr Morales-cross , 102} 
and ner complaint in general and this was part of the docu- 
ments she submitted. 

Q Did you ever specifically request or direct 
Miss Mc Gee to obtain any letters from personnel in the 
Upjohn Company? 

A I had no dealings directly with Miss Mc Gee in 
the Sinatnnteds of the case. 

Q Do you know if Mr. Loperena directed or requested 
Miss Mc Gee to specifically obtain letters from Upjohn 
personnel? 

A Can I qualify my answer? 

Q Certainly. 

A Let me put it this way: I don't know whether 
Mr. Loperena asked her to get the particular letter. 


However, I happen to know that it is very common during 


the course of the investigation for the investigator ccee 


or I to suggest to the investigator that the econ: Llaintant 
obtain letters of recommendation or whatever documents will 
help their case, especially in cases where their performance 
is going to be an issue. 

Q You indicated that Miss Mc Gee informed you that 
the memo writte to the staff by Mr. Kallir was in exist- 
ence; was that your testimony? 


A Can you repeat your question? 
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rkbr Altmann-direct (107 ] 

Q Isn't it a fact that in May of 1973, that would have) 
been six years? 

A Yes. 

Q For an employee who had been in the employ of 
Kallir, Philips, Ross and had six years of employment -- 

A Two weeks and three days. 

Q I take it the seventh year would be two weeks and 
four days? 

A ei 

Q With respect to day that she would have been allowed 
for reasons of illness? 

A We allow 8 days a year. 

Q Irrespective of how many years that she had been 
employed? 

A It doesn't matter. 

Q It is a fact, is it not, that Kallir, Philips, 

Ross, Inc. has a blue Cross-Blue Shield medical insurance 
program to which they contribute the premiums for the employsces 
benefit? : 

A Blue Cross and Blue Shield, a new employee pays the 
first year's premiums. After they are in our empioy the 
first year, the company picks up the Blue Cross premium and 
we also give the employee a major medical policy which the 


ow | 


employer pays for. 
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rkbr Kallir-cross { 137) 

Q What were some of the other reasons, 4 I might 
review that with you? 

A Talking to ow: emproycce~ 

Q In other words, isn't it a fact, Mr. Kallir, 
that you were very disturbed about Josephine Mc Gee suggestin 
to certain female employees they file a charge of sex dis- 
crimination against your agency? 

A No, I didn't know that ske did that. 

Q What do you mean when you say she was talking to 
the employees and you were concerned? 


A Just that. 


Q You mean to say she discussed with an employee 


some aspect of her role as a senior account executive on 
the Upjohn account, you were disturbed about that? You 
don't mean that, do you? 

A i was -- 

MR. HOLMAN: I will withdraw that question. 

Q In other words, if she had any conversation at all 
with any female employee at the agency, CPR, that you 
were disturbed? 

A If she had any kind of conversation, no. 

Q What kind of eonversation with a female employce 
are you referring to? 


A We know that certain emplovees were made aware by 
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rkbr Kallir-cross [138] 
her, not by us of this action and on least one occasion, 
in talking to Pat Jakes, my impression that Pat had been 
told to follow suit, but -- 

Q Isn't it a fact? 


A That is it. I never said that we knew that 


she had asked these people to file charges. 


Q You did testify, Mr. Kallir, that -- I believe 
you testified that Pat Jakes was on the verge of filing 
a charge? 

A I believe so. 

Q And you were very concerned that Jusie might put 
her over the top? 

MR. PATTERSON: Objection. 
THE COURT: Sustained as to form. 

Q Isn't it true you were concerned that Josephine mig 
have said to Pat Jakes, file a charge,and all Pat Jakes 
needed was that little bit more motivation? 

A No. 

Q What would be your concern about Josephine 
Mc Gee talking to Pat Jakes? 

A If Pat Jakes had filed a charge, it would have 
been on Josie's initiative. 

Q How do you know that? 


A I don't know that. 
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talked to her. 


A I remember I was in her office and talked about 


Q By the way, when did you talk to Caroline White 
about what she testified to in her pretrial deposition? 


A I didn't, but I read her testimony last Sunday 


Q So she did say that she didn't talk to you? 

A That is correct. 1 read it. 

Q What about Eileen Moore? Isn't it a fact she 
never talked to you about Josephine Mc Gee? 


A I think she did. 


EBTs, the depositions,do you recall readina Miss Mocrets 
deposition and do you recall that she testified she did not 
talk to you? 

A Yes. 


Q It is a fact, though, you were concerned about 


Q Again, Mr. Kallir, since you have been readin the | 


Josephine talking +o the femare employees of your company 
at the time you sent that letter on March 26th? 
A Right. 
Q That is safe to say? 
Yes. 
Do I correctly understand vou to say that at the 
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rkbr Kallir-cross {141} 
time you talked to Mr. Shea and Mr. Henry on March 23, 1973, 
that they somehow indicated to you that they knew all about 
what was going on with Josephine Mc Gee? 

A Yes. 

Q What if I told you that Mr. Henry said it was a 
complete surprise to him when you popped in on March 23, 
49727 

A Maybe it was a surprise to him. 


Q Did you read his deposition? 


A I am fot sure about Mr. Henry because we didn't 


see him very often. 

Q What about his deposition which you have read? 
Do you recall where he said it was news to him? 

A i don't recall: but if it is in there, that is 
what he said. 

Q He testified at page 20 of his examination that 
"I personally felt that this was a surprise to me. 
I hadn't really heard any rumblings ofwhat had happered wher 
he called and that I assured him I wasn't look upon the 
agency as being less effective or a less credible agency 
in my eyes given his problem. I didn't see how it, at 
least to that point, had affected us or even how it might. 
I didn't postulate as to how it might and I felt that gs 
relationship between the company and the agency would continu 
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Based on that, I am puzzled as to why you went 

out there in the first place. Can you clear that up 
for me? 

A I went out because by March 23rd, or maybe by 
March 20th or 21st and asked if I could come out on short 
notice, we had among ourselves pretty much, at least 75 
per cent, )decided that Josie would have to be taken off the 
account. Anyway, I would not do this without talking to the 
client, explaining our reasons and if the client had said 
absolutely we don't want you to do this, we would have 
listened so that is why I went out. I didn't say anything on 
the phone. I didn't know that Mr. Henry was going to 
be at this meeting. I called Mr. Shea and he picked me up 
at the airport and Mr. Henry was in the car. The highest 
man that I dealt with normally was Mr. Shea, so I didn't 
tell -- I just said I had something very important to discuss 


with you but I didn't say what it was and when I began in the 


restaurant talking about it, I know Mr. Shea interrupted a8 || 


Said we know. 
Q You are even insisting on that testimony after 
I have read you Mr. Henry's words? 
THE COURT: le is talking about Mr. Shea. 
Isn't it a fact Mr. Henry was there? 
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Kallir-cross {145} 
MR. HOLMAN: We are talking about the New York 
City Commission conference and Mr. Kallir goes off onto 
this. I will read the question. It was asked “What was it," 
and there is a reference to whether he discussed the 
question of the suspension with the Upjohn people with 
Mr. Shea and Mr. Henry. 
Q Part of your response to that was, appearing at 
page 87 of. your deposition quoting "We could not afford to 
have one employee who was our employee and not Upjohn's 


employee really poison the relationship between the agency 


and the client and beth Fred Henry and Bernie Shea were 


in absolute agreement and said don't worry,up until 
now we have liked Josie but Josie is not the account, you 
could put other people on the account and we will trust you 
that other people will do the account and by all means take 
her off the account.” 
Is thatwhat you testified to? 

A Yes. 

Q Is that still your recollection of what Mr. Shea 
and Mr. Henry said? 

A That was the meaning, yes. They didn't tell me to 
take her off the account. She said look, it is your de- 
cision. We have liked Josie. We understand why you are doin 


it. In fact, we went into quite a long story that they 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOIS 
FOLEY SQUARE. NEW YORK NY — 791.1020 


a YS Se 


rte aC NEETU ean Se 
PT EON NOREEN NAT NRC RCN ETN ACI ea 


rkrf 15 
[200] 

"9 At that meeting, did either of you indicate to 
Mr. Kallir your dissatisfaction with Miss McGee or 
whether you had any dissatisfaction? 

"A I had never been too close to Josie'’s activities 
on our behalf. My greatest disappointment, I think, with 
respect to her activities on our account was at the 
presentations on the prostaglandin product. 

“0 Had you communicated that to Mr. Kallir? 

"A We did the day at the luncheon. I don't recall 
whether I specifically did to John at that time, Bernie 
Shea may have." 

I have nothing further to read from this 
transcript, your Honor. 
MR. HOLMAN: If it please the Court, plaintiff 


would like to read a portion. Page 18: 


"Q Going to March 1973, do you recall a meeting you 


had with Mr. Kallir, John Kallir, Mr. Shea and yourself? 


"A Yes." 


The bottom of page 19: 


*Q Will you tell us what Mr. Kallir said to you 
and what you said to Mr. kKallir to the best of your 
recollection or to Mr. Shea? 

"A He filled us in on a suit that had been filed 


as I recall what claims Josie was making against the 
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rkrf 16 [201] 
agency in terms of sex discrimination. I believe, and he 
recapped the history with KPR, what jobs I recall she 

had been in, how she had been treated, vis a vis the 


other people in the agency, male and female. He felt 


we should know this because from a good business point of 


view, he didn't want us to go overly concerned with 


personnel problems with respect to agencies and not 

Upjohn but yet could impinge on the effectiveness of the 

agency's activities on the Upjohn account. He went 

through I think a delineation what happened legally up 

to that point and I couldn't attempt to remember all of that. 
"after we heard that and through the course of 

the luncheon, we assured John both there and probably 

as we drove back to the airport. 7t personally felt 

this was a surprise to me. I hagn't really heard any 

rumblinas of what had happened until he h d called and 

that I assured him I wasn't looking upon the agency as 

being less effective or a less credible agency in my 

eyes given his problem. I didn't see how it, at least up 

to that point, had affected us er even how it might. I 

didn't postulate as to hwo it might and that I felt that 

our relationship between the company and the agency would 

continue as it had. 


"Q Had you known of Miss McGee's problems with 
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KPR prior to this meeting? 

“A No. 

"9 You knew nothing? 

"A Notning specific and I can't recall at this 
point whether I heard’that there may be trouble prior to 
that or not.” 

Page 22: 

"Q Mr. Henry, Mr. Kallir previously testified to 
his meeting with you and Mr. Shea and it is stated that at 
that meeting, either you or Mr. Shea or both of you said, 
and I am quoting now, ‘Don't worry up until now we have 
liked Josie but Josie is not the account and you could 
put other people on the account and we will trust you 
that other people will do the account and by all means 
take her off the account.' 

“A The quotes are Mr. Kallir's? 

Me. Kallir is -- 


"A Starting with, ‘Don't worry. 


"MR, PATTERSON: 7 think Mr. Kaliir was intending 


to paraphrase and the reporter put quotes in it. 

"Q It is in quotes as to either an exact quote or 
the substance of what you and Mr. Shea said. I am not 
sure I understand what the paraphrase means relative 
to 'but Josie is not the account.' Josie would never be 
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the account. John Kallir never would be the account. 
Upjohn would »e the account. 

*q The question I am really asking you, “=. Henry, 
do those phrases that begin with "Don't worry' line 7 and 
goes on to line 12 of page 87 of Mr. Kallir's testimony, 
does this conform to your recollection of that meeting 
as to what either you or Mr. Shea said? 

"A If I said it, the last five words bother me 
because I don't recall providing 4 directive like that. 
If I said that, I would guess tha would have said, ‘Take 
her off the account if you feel, you know, that that is 
going to be your best handling of the situation.' 

"This seems to me, seems to be more of an ultimatim. 
I don't recall providing that. I don't think that Bernie 
Shea was that adamant about the issue.” 

Page 25: 

“0 were you ever made aware of the fact that 
Miss McGee had solicited certain letters €rom some Upjohn 
employees? 

"A I was not aware of that incident until after 
a letter had been sent. 

"q After a ~~ 

"A I was not aware prior to the letter being sent 


that she had solicited such letter. 
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"Q What letter was that? 
"A Jim Penrose wrote a letter, I »velieve. 
“QO Mr. Henry, Mr.’ Penrose just indicated to us that 
in February he wrote a letter which was unsolicited 
by Miss McGee. Was it Mr. Penrose who told you that such 
a letter was solicted? 
"A I don't know whether it was solicited or unsolicit: 
"© Do you know if any letter was solicited by Miss 
McGee of any Upjohn employee? 


"A No. 


i 


“0 During this meeting, this luncheon meeting with 


Mr. Kalir, did either you or Mr. Shea indicate to him 
that you knew all about the action by Miss McGee against 
Kallir, Philips? 

"A I ‘t recall whether Mr. Shea did or not. 
I could not 1 « because I wasn't aware of the facts.” 

Page 17: 

“Q At any time did Miss McGee ever talk to you 
about her problems with KPR? 

"A No. 


"9 Did she or anyone else ever solicit from you 


a letter in relation to her job performance on the Upjohh 
account? 


"A No. 
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December 6, 


Ms. Josephine McGee 
309 East 87th Street 
New York, N.Y. 10028 


Dear Ms. McGec: 


Thank you for the time you spent with us and for 
your interest in, ,William Douglas McAdams. 


Unfortunately, I have to report that we can no 
longer discuss this particular position with you. 
I wanted to let you know this as soon as possibie 
so that you would know your status with us. 


Should another pertinent position open up, I would 
be very pleased to get in touch with you again. 


Sincerely, 
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ae Br aunworth 
Personne) Director 
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_. EDWARD WEINFELD, D. J- 
This action, which had its origin ina. 
charge of sex discriminazion in the payment of wages, 


is now narrowed to a charge of retaliatory conduct - 


ersrne yh St 


- - << - 2 : if 
‘ PS a ee 


et a 


The. action was commenced by the Equal Employ-, 


were UM aes 
mae eee 
Sie aan, 
Pan whe 


ment Opportunity Commission ("EEOC") against Kallir, 


Philips, Ross, Inc. (“KPR"), an advertising agency, + 


thos Cees 


charging that it suspended and later discharged Josephine 


McGee in retaliation for her filing a charge of sex dis- : 


es 
he 


_— 


crimination against KPR and for her opposition to KER'S .. 


fae 
ei | 


i 
& 
f 
eS 
E 
f 
a 
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alleged unlawful employment practices in violation of . 


cr 


ee 


« 


section 704(a) of Title VII of the Civil Rights Act ‘of _ 
(1) i tote ge Tee 


e 


1964, as amended. Josephine McGee (plaintif£) was 
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granted leave to intervene. 
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(1) 42 U.S.C. § 2000e-3(a). The action was instituted pursu- 
‘-ant to § 706(£) (1) of the Act, 42 U.S.C. § 2000e-5 (£) (1),. 
with jurisdiction grounded on § 705(£) (3). 42 U.S.C. 

§ 2000e-5 (f£) (3). se ee Sa he oe cage 


yur 


pee SET: 


A : a. 


rs 


§ 706(£) (1), 42 U.S.C. § 2000e-5 (£) (1). See Fed. R- Civ.’ 
P. 24(a)(1). McGee, together with the EEOC, moved for 
preliminary injunctive relief. Because the central issus 
presented a question of fact as to the defendant's soti- 
vation in discharging McGee, the court concluded it could 
not grant preliminary relief on the basis of the conflict- 
ing affidavits before it and consolidated the hearing 
the application for preliminary rolier with an advances 
trial on the merits. Fed. R. Civ. P. 65 (a) (2). 
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plaintifé. at the time of her discharge, Was 
employed 25 4 senior account executive by defendant, 
which spall among its clients The Upjohn Comoany, 2 
pharmaceutical f house. She first entered defendant's em 
ploy in 1967 as an administrative assistant ane from time 
to time was promoted to positions of increased responsi- 
bility with commensurate salary increases. In December 
1972, she was assigned to the Upjohn account under — 
Lilker, 4 senior vice president of defendant. who wae she 
account supervisor, and John Kallir, president ana princi- 
pal stocknolder of KOR, who Was tne ranagerment representa- 


tive on the account. 


plaintiff, whose annual salary then Was segs 


learned that 4 male senior account executive was paid © 
$25,000. on December 4th, she requested of kallir that hex 
salary be prought into parity with that of her male pee 
part. Kallir advised plaintiff that the matter would te is 
considered by defendant's executive committee in April 1973, 
prior to the sixth anniversary of her employment - 


fied with the lack of immediate favorable acticn, plainticl 


filea a chargé of sex discriminaticn with the New york eity 
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Commission on Huran Rights (“NYCCHR") against KPR 


based upon the salary differential. In connection with 


its investigation of the charges, NYCCGHR requested an 


- objective job description of plaintiff's position which, 


rightly or wrongly, she felt could not be cbtained from 


the defendant. Plaintiff thereupon obtained from Phyllis 


Korzilius. the product manager at Upjohn Company who 


worked with plaintiff, a letter containing the necessary 


information. 


- 


On March 13, 1973, in accordance with NYCCHR 
Han: a fact finding conference was held relative. 
to McGee's clain, attended py Commission representatives, 
plaintiff, Kallir and other i aici of defendant, 
including its attorney. In response. to > Kalix! 8 eideceke 
dur ing the course of the conference as to ‘the scope of 
plaintiff's activities, a ‘Commission supervisor -peeducea i. 


the Korzilius letter. The KPR representatives reacted 


with displeasure, to say the least; that they ‘resented 


® 


ES 

(3) § 706(c) of the Act, 42 ©.5.C. § 2000e-5 (c), weakens 
individuals to resort to available state co local remedies 
for at least 60 days before filing a charge with the EEOC. 


(4) N.Y. Executive Law § 297(3) (McKinney 15972). 
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that plaintiff had contacted its client to obtain the 
letter admits of no dispute. From the time plaintiff 
first brought tp the subject of alleged discrimination 
in salary on December 4th, followed by the filing of her 
complaint and up to her suspension, no KPR official ex- 
pressed any displeasure because of her charge, or indi- | 
cated that any action would be taken against her. She 


continued to perform her usual duties. 


On March 26th, Kallir, without any discussion, 


handed plaintiff a letter which informed her that she 
was suspended from her duties but that her salary would 


continue. The stated reason for this action was: 


“The protracted nature of our ad- 
journed hearing before the Human Rights 
Commission; the course you've chosen to 
follox by involving various individuals, 
both on the agency's staff and at Upjohn; 
and your divisive pehavior make it in- 
creasingly difficult for us to carry cn 
our normal day-to-day activities and pro~ 
vide our client with the service they [sic] 
require." 


6 
The following day defendant circulated among 


its employces a memorandum which, among other natters, 


stated that it had granted a leave of absence at full pay 
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to plaintiff that while procedures acagaed on at the 
NYCCIR, defendant ‘saw "no reason at first why hey should 
interfere with [plaintife’s) sole in the agency- Increasing- 
ly, though, [plaintifé] has_ aor actions which could provs 
detrimental to our relationship wath ‘upjonn® The Sagency- 
client relationship is s0 sensitive and dependent “on cone ' 
»lete mutual trust sak we ennnet allow it to be undexained 
through divisiveness OF a ener: Thus, she left 

us no choice but to act as we aia." ercueket ‘perforce 
accepted the situation. She promptly notified the NYCGER 


. 


of her suspension and upon its request signed a new con- 
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plaint on March 27th, charging the defendant sie retaliar 
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tory action. On are 23, she filed a ainiler charge witn 
(5) ’ as 
the EEOC. 
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Plaintiff was continued on leave ‘of absence with © 


i ie 


“ . . Ks . 


pay until May 15, 1973, when defendant tersely wr rote: £0 hess 
°In view of the circumstances, © = have aaciéed to, “aiseentinee 


~ wes We) Bice Me 
$ - 


ey 
G) On September 24, 1973, EEOC eccedenue that his was 
reasonable cause to believe that the charge of retalia- 
tory. discharge was true; it also determined that there 
was insufficient evidence to resolve plaintiff s original 
charge of discriminatory conduct with respect to term 
and conditions of employment. Efforts to resolve the coa~ 
troversy by conciliation failed, fottonsy | which - ‘this aco 
tion was commenced. " 
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your checks." The ‘clvcumatancelt Vere not stated. 


vere had heen no conmunicaticn between elaiweiee and 


sates from arch 26, — she was put on leave, to 
May 15th, when she was notiteed ane _— no longes be 


paid. 


IZ 


The issue, as noted at the outset, is whether ~ 
gs é. 


the defendant suspended and later discharged plaintiff 
in retaliation against her for filing sex discrimination 


charges with the NYCCHR. Thus the merits of plaintif£' s 


(6). 
charge of sex discrimination are not before the court. 


Plaintiff meee ents she was discharged by defendant in nem 


taliation for her having filed the sex discrimination _ 


charge and for assisting the NYCCiR in investigating this 
(7) ce ee 
charge. The defendant denies that it was” sO motivated 
and contends that its action was a legit inate response Sn 


(1) to plaintiff's conduct in involving the agency’ 's Melient, 


-* a : “4 


; Sn) 
(6) An employee need not establish the validity of nis ‘ori-- 


ginal claim to establish a charge of empjoyer retaliaticn 
for having made the original charge or otherwise engagin: 
in conduct protected by § 704(a). Pettway Vv. American 
Cast Ircn Pipe Co., 411 F.2d 998, 1005 (Sth Cir. 1959)7_ 
Bradford v. Sloan Paper Co., 383 F. Supp. 1157 (N.D. Ala. 
1974); Francis v. American fel. & Tal. CO.,'°55 diac Dd. 202 
(p.D.c. 1972). 


(7) § 704(a) of Title VII, 42 0.8.C. § renee Pe BO 
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2 A Sarre pecas RAEN 
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oe fe 
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Upjonn, in her anaes ty ‘soliciting evidence ore its 
employees, and (2) her disruptive actions at a prelimin- 
ary presentation by the agency to Upjohn in early February 
1973. The burden of proof is upon the plaintiff to sus- 
tain her claim by a fair preponderance of the credible 
PEON 9) Upon the entire evidence, including the de- 


meanor of witnesses who testified at the trial, I find that 


& 


plaintiff has sustained her burden of proof. 


ZIT 
A 
Originally, one of the reasons assigned by bis. 
dendank 4s justification for plaintiff's discharge was 


that she had filed a charge of sex discrimination, and, 


in one instance, allegedly had urged an empioyee to file 


footnote 7 cont'd 


« 


“Jt shall be an unlawful employment practice for an: 
employer to discriminate against any of his employees 

. « « because [an emoloyee] has opposed any practice mads 
an unlawful employment practice by this subchapter, or be- 
cause he has made a charge, testified, assisted, or parti- 
cipated in any manner in an investigation, proceeding, or 
hearing under this subchapter." 


MeDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); 
Christian v. Ceneral Motors Corp., 341 F. Supp. 1207, 
1208 (E.D. Mo. 1972), aff'd without opinion, 475 F.2d 
1407 (Oth Cir. 1975). 
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a similar acts Defendant now coneese" that absent 
disruptive acumen of which enere was ‘no “prosk, plain- 
tiff was within her legal pithke in informing her ‘co- 

. 
workers that she had filed a claim of discrimination’ 
against defendant and enn they had a right to ao Like 
wise. The defendant, as to this phase of ‘its aerenses : 
now recognizes it “could not . - - base its decision ‘to. 
discipline plaintiff because of this activity." Zor 
ever, despit> this belated acknowledgment, the evidence 
requires a finding that one of the reasons for “defendant! 8 
conduct was McGee's discussing her charge with other tenia 
employees. Section 704(a) of Title Vil forbids “diserimina- 
tion against . + + employees $e attempting to protest ee 
correct allegedly discriminatory conditions of apleveant 
and it necessarily protects an employee from retaliation | 
for merely advising fellow employees of theiz richts under 
the law. In discharging plaintiff, ie least in 2 eid Lecotilae | 


cause she engaged in these protected activities, defendant. 


violated the statute. 


ne r . 
(9) Defendant's Post Trial Brief p- als 


(10) McDonnell Douglas Corp. ve creen, 411 U.S. 79°, 798 
(1973). ae 


Taree gy Ua Behe 


-B 

~ ian claims that its action was jus- 
tified based upon plaintiff's conduct concerning the 
Upjohn account. Here defendant cites two incidents, her 
conduct (1) in obtaining the letter ecom Korzilius, Upjohn's 
product manager, and (2) at the presentation of an advertis~- 
ing program to apse in early February when it is claimec | 
she engaged in diavuptive behavior which cunue aie reten- ‘ 


tien of that account. 
ty 
The first claim can be errs disposed of as 


Jacking in substance. The defendant ecntenc3 that it prop- 


’ 
Jt. 
y a 
¥* 
& 
* 


erly discharged gieeeste ia she requested the assist—- 
ance of Upjohn employees in obtaining evidence - BaP 


port of her charge and sought to idan them in her contro~ 5 


versy 50 ‘that Upjohn would apply some pressure ¢ on her ‘benatés 


ae Eee Seo. os 
oe. eeere Nie on 


The getencen® sametaes oa this was” the prinary ‘cause for its 


action. wisintdtt had been requested re «he YCCHR 1 to gue ai 


an objective description of her job. ghere \ was nothing wrong 


Pts 


: ae 

(11) Other than the request to Korzilius, " ecee solicitsd m0 
other letters j yees. The only other 
occasion when McGee involve j ployee was wren 
she asked James Penrose if sh ensctton 
with her charge an unsolicited onnucisent 
ing her job per formance. 


9. 


en 


or disruptive for plaintiff to request and optain ths 


letter from Korzilius, the Upjohn representative with 

whom she worked and who was familiar with her functions. 
plaintiff's actions were iiss’ indeed, when plain- 
tiff informed Korzilius that she had filed charges she asked 
Korzilius to keep it confidential. While the letter may 
have been an abrasive factor in the relationship between 
defendant and plaintiféf, the defendant concedes that it had 


no effect on the client relationship. 


Section 704 (a) a+so prohibits employer retalia- 


tion because an employee assists OF participates in any 
: (12) 
manner in an investigation under Title VII. Defendant's 


not apply to its conduct 

ects the activity of in- 
dividuals con i proceeding, 
or hearing under this subcnaoter. (empha 
sis supplied) Claiming that only EEOC 
investigations “under this subchapter,” it contends that 
while it was aware of plaintiff's pending chargé before 
the NYCCHR, since it was not notified that she had filed 
a charge with the E£OC wmtil after it had discnarged her. 
on May 15, 1973, it could not have been retaliating against 
her for assisting in investigations, etc.. “onder this sub- 
chapter." The argument is frivolous. Resort to the 
NYCCHR was regquired in this instance by § 706(c) of Title 
VII. Moreover, the statute provides protection for those 
who oppose “any practice made an unlawful employment peuc- 
tice by this subchapter" and clearly McGee's filing . com- 
plaint with the NYCCHIR and cooperating with its investigation 
is covered by this language. It is not necessary to file a - 
complaint with the EEOC before § 704 (a)'s protection from 
retaliatory conduct becomes applicable. See McDonnell 
Douglas Corp. V- Green, 411 U.5. 302, 796 (1973). 
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violent ial dae the production of the epaiviue 
letter at the March 13 NYCCHR fact finding conference, 
followed closely thereafter by its decision to suspend 
plaintifé, reveal that the elicitation of the letter 
was so strongly resented that it was a substantial cause 


of plaintiff's suspension. 


Under some circumstances, 4n employee's conduct 
in gathering or attempting to gather evidence to support 
his charge may be so excessive and so deliberately calcu- 
lated to inflict needless economic hardship cn the employer 
that the employee loses the protection of section 704 /a), 
just as other legitimate civil rights activities lose the 
protection of section 704(a) when they progress to the 
point re aia and unlawful conduct against the em- 

3 


ployer. But this is not such a case. The defendant 


concedes that the information sought by plaintiff from 


Korzilius was relevant to her claim and that she had a 


legitimate purpose in obtaining it. Plaintiff's statutory 
right to engage in the protected activity of assisting and 
participating in the investigation of her charge against 


deiendant would ik: without substance if defendant could 


en nh oe eat ies Ebene Cee ae 
(13) McDonnell Douglas Corp. v- Green, 411 U.S. 792, B03 (1973). 
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justify her discharge pased upon her discreet solicita~ 
tion of a letter setting forth the nature of her work be~ 
cause of its excessive squeamishness about relations with 


a client. 


Section 704(a) is to be ssscsiatn mcinel to 

; (14) 
protect the rights of employees under Title Vil. 
The Act ceuraumileaiens that employees who may feel agyrieved 
because of alleged discriminatory conduct will initiate and 
participate in the process to vindicate their rights without 
foar cc reprisal. Since tne enforcement of Title vil cage 
is seepear ily dependent on individual complaints, freedom 
of action ~ employees presenting grievances to agencies 
must be protected against the threat of retaliatory conduct 
by employers ie may resent that they are charged with dis- 

5 


crimination. Rigid enforcement against retaliatory action 


is required to assure the effectiveness of the Act. Defendcnt 


violated the Act when it suspended and discharged plaintiff 


aban 


tenement Te ; : 

(14) Pettway v- American Cast Iron Pipe Co., 411 F.2a 998, 

1005-07 (Sth Cir. 1969); Held v- Mission’ Pac. R.R.+ 373 
F. Supp. 995, 1004 (S.D. Tex- 1974); cf. NLRB Ve 
Scrivener, 405 0.5. ii? (1972). 


(15) Pettway v- American Cast Iron Pipe Co., 41l F.2d 998, 
1005 (Sth Cir. 1969). a 
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for her legally protected activity, requested by the 
NYCGIR, which caused no discernible effect on the agency's 


relationship with Upjohn. The defendant’ s claim that re- 


tention of good rapport with its client required that 


plaintiff be taken off the account is belied by xe 4 recore. 


The fact is that nothing plaintiff said or. aia in any, way 


_— aa 


affected the relationship between defendant and Upjohn. 


In addition to the evidence that ‘plaincife" s. conduct ——e 


é 


no eerect on that relati onship, Kallir veotitiea that 


Upjohn ' s product manager told him several tines he was 


sorry plaintiff hac been taken off the account. 


. 


Thus the issue narrows dcwn te defendant's seccnd 
claim that it suspended plaintiff because of her conduct. 
in early Eabeoney 1973 at a preliminary presentation of a 
propesed advertising campaign to Upjohn when awa ais egeaty 


interrupted her superior and was otherwise disruptive. 
Ane See a, 


1 £¢€ 


Defendant, of course, had the right. to ‘anaharoe pinineare 


’ 


iis the event of inadequate job per formance ox for £2 .232 
(15) 
to follow orders at a presentation to a elicat. 
= ¢ 


—— 

(16) See Gillin v. Federal Paper Board Co., 479 Pe. 
(2d Cir. 4973); — vs TBs Cor Des 360 
853-55 (D. Md. 1973), 
(4th Cir. 1974); wetedden Ve pres ei TT ue 
352 F. Supp. 403, 411-12 (D. Md. 16073), atts. 632 
452 (4th Cir. 1973); Barnes v. Lerner Shops of “ex.s, 
323 F. Supp. 617, 622 (S.D. Tex. 1971). 
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Lac... 


the evilence abundantly establishes that the purported 
justificaticn for defendant's discharge ~~ plaintiff's 
alleged behavior at the February 1973 presentation -- was 


sheer pretext advanced for the first time at the trial, 
(17) 
‘more than two years after the event. eon & eile 


2 


- . Bs 


. 8 i 
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After plaintiff made her demand for pay parity 
early in December 1972, she continued to service in 
Upjohn account. Her qualifications and ee to per- 
form her functions are not in dispute. - February 1973, 
Loceeae mike Lilker, her superior in charge of the account; 
plaintiff participated in presenting _— a group of 
Upjohn executives a proposed advertising and hakkering cates 


paign for one of Upjohn's products. The defencant asserts 


that she interfered with the presentaticn hy interrupting 


ae 


‘e es cosine ae ee F i 7 

(17) Even if defendant was in part motivated by this incident, 
the court's finding that its decisicn was also motivated 
by unlawful factors makes the suspension illegal. S22. 
NLRB v. George J. Roberts & Sons, Inc., 451 F.2d Sti, G5 
(20 Cir. 1971); Smith v. Sol D. Adler Racalty Co., +36 F.2d 
344, 349-50 (7th Cir. 1970); NIRB v. Gladding weystcone 
Corp., 435 F.2d 129, 131-32 (2d Cir. 1970); MERDS v. Mil 
Inc., 388 £.2d 133, 136 (2&€ Cir. 1968); Hine v- Park 
Sheridan Meats, Inc., 341 F.2d 725, 728° (2a Cir. 
NLRB v. Great Eastern Coler Lithoyrarnaic Corp., 3 
352, 355 (2d Cir. 1962), cect. Gionics, 3735 U.S. o 
NLRB v. Jamestown Sterling Corp., 211 F.2d 725, 74 
Cir. 1954). in 
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and inproperly ie mall in the presence of the 
Upjohn representatives: that since the presentation is the 
end product of tt combined effort of defendant's staff and 
intended to gain the client's acceptance of the progran, a 
united front is demuited; and that plaintif£'s cumin was 


° > 


detrimental to defendant's ‘interest and “could it “Inet to 


continue seriously affect {its] poe ie ship with Uojenn." 


ey ei 
re 
bits ? 
ae "2s 


Despite this charge of unseenly conduct ai 
preliminary February presentaticn, defendant required that 
plaintiff participate in the second and final presentation 
which took place in early March. It ‘is conceded that on 
this occasion no untoward incident occurred and that the 


presentation was made in a i iaiciedsl manner - T£, as den 


fendant now asserts, laintiff's alle ed ates con- 
P Beg 


duct at the February meeting was the reason for 
pensicn, one is moved to inquire why action had 
taken at that time and why plaintiff was axles 


continue her duties in pareh at the second presentaticn. 


® 
Significantly. the March 13, 1973 NYycGMm face 
finding conference tock place soon after the March 


sentation. Yet no mention was made of the weal 
A 
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presentation. Other facts indicate beyond peracventure 
that defendant's reliance on the February presentation 

is sheer afterthought. Kallir's letter of March 26th 
relieving plaintiff of her duties makes no mention of the 
February presentation, nor does his memorandum of March 
27th to the staff of the agency. Meither Kallir nor Lilxer 
aver talked to plaintifé about her conduct at that presen 


tation. Immediately after plaintiff's suspension with pay, 


a representative of the NYCCHR asked Kallir about his acticn; 


yet he never mentioned the February presentaticn. 


And oe noe greater significance is the fact 
that Lilker, the senior KPR official at the February pre- 
sentation whom plaintirf allegedly interrupted and criti- 
cized, did not testify. As the individual allegedly in- 
volved in the incident and an executive officer of responsi ~ 
bility, ons would have expected to hear his version of what, 
if iigtioes: transpired. The pitta: of the skecnaucs to 
present his testimony permits the inference that his tes- 
timeny would not have supported the defendant's elevanth 
hour attempt oa a a good faith business justification 

18) 


for its action. The objective facts require rejecticn 


————$—<—<———— 
(18) Interstate Circuit, Inc. v. United States, 306 U.S. 203, 
226 (1939); Local 1.B.T. V- United States, 291 U.S. 293, 


ADEN WL ere ot 


Nie 


Se 
<o 


4 


of defendant's contention that one of the reasons for 


suspending plaintiff was her conduct at the February pre- 


liminary presentation; they compel the ccnclusion that the 
real reason for her suspension and subsequent discharge was 


in xeprisal. because she had filed the sex discrimination 


charge and engaged. in activity protected by the Act. The 


court finds that’ defendant's acts were in violaticn of sec-' 


tion 704(a) of Title VII and that plaintiff and the EEOC 
are entitled to judgment, which shall include back pay to 
plaintiff, reduced by the amount she earned or reasonably ; 


e 


eee 
footnote 18 cont'd a 
297 (1934); Bass v. Hutchins, 417 F.2d 692, 698 ‘(5th Cir. 
1969); San Antonio v. Timko, 368 F.2d 983, 98s (2d Cir. 
1966): N. Sims Organ & Co. v. SEC, 293 F.2d 78, 80-81 (24 
Cir. 1961), cert. denied, 368 U.S. 968 (1962); Charles of 
the Ritz Distrib. Corp. v. FTC, 143 F.2d 676, 679 (2d Cir. 
1944); SEC v. Kalley, Andrews & Bradley, Inc., 341 F. Supp. 
1201, 1205 (S.D.N.Y¥. 1972); Wigmore, Evidence § 289 (3a 
ed. 1940); McCormick, Evidence § 249 (1954). See also 
United States v. Blakemore, 489 F.2d 193, 195 (6th Cir. 
1973); United States v. Noah, 475 F.2d 632, 691 (9th Cir.), - 
cert. denied, 414 U.S. 821 (1973); United States v. Evanchik, 
413 F.2d 950, 953 (2d Cir. 1969); United States v. Dibrizzi, 
393 F.2d 642, 646 (2d Cir. 1968); United States v. Llamas, 
280 F.2d 392, 393-94 \2d Cir. 1960); United States v. 
Beekman, 155 F.2d 580, 584 (2d Cir. 1946); United States v. 
Dolinger, 384 F. Supp. 682, 687 (S.D.N.Y. ‘1974); United 
States v. Kulp, 365 F. Supp. 747, 766 (E.D. Pa. 1973); 
United States v. Pawlak, 352 F. Supp. 794, 798 (S.D.N.¥Y. 1972). 


Albemarle Paper Co. v. Moody, 43 U.S.L.W. 4880, 4885 u.s, 
June 25, 1975): “[G)iven a finding of unlawful discrimina- 
tion, backpay should be denied only for reasons which, if 


17. 


{20) 
could have earned in other employment sincs her discharga. 


_ The award shall also include ponuses, profit sharing and 

- other benefits to which plaintiff would have been entitled 
- had she been continued in her employment. Consistent with 
“the statutory policy of encouraging individuals to rotect 
Title VII rights, plaintiff's sneennt will be allowed rea- 
sonable attorney's ile upon proper application to the 


(21) 
court. 
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footnote 19 cont'd 


applied generally, would not frustrate the central sta- 
tutory purposes of eradicating discrimination through- 
out the economy and making persons whole for injuries 
suffered through past discriminaticn.” 


See § 706g, 42 u.5.C. 6 2000e-5 (g)- 


§ 706(k), 42 U.S.C. § 2000e-5(k). Albemarle Paper Co. 
v. Moody, 43 U.S.L.M. 4980, 4833 (U.S. dune 25, 1975): 
Reed v. Arlington Hotel Co., 476 £.2d 721 (8th Cir.) 
cert. denied, 414 U.S. 854 (1973); United States v.- 
Georgia Power CO., 474 F.2d 906, 927 (Sth Cir. 1973)3 
Schaeffer v. San Diego Yellow Cabs, Ince, 462 F.2d 1002, 
1008 (Sth Cir. 1972); Rowe ve General Motars COrD-, 657 
F.2d 348, 360 n.26 (Sth Cir. 1972); Brom v. Gastcn — 
County Dyeing Mach. Co-, 457 F.2d 1377, 1383 (ith Cir.), 


= 


cert. denied, 409 u.S. 982 (1972). See Northeross v- 


Board of Educ., 412 U.S. 427 (1973) Newman Vv. Piggie 
Park Enterprises, Ince, 390 u.S. 400, 402 (1968). 


MOTION for ORDER PURSUANT to RULE 58 SETTLING OPINION 
with ATTACHED AFFIDAVIT, filed AUGUST 19, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, , 


Plaintiff, 
and 
Civil Action No. 
JOSEPHINE McGEz, 
74 Civ. 3234 
Pleintiff-Intervenor, 75 Civ. 401 
-ageinst- 


KALLIR, PHILIPS, ROSS, INCORPORAT£D, 
a New York Corporatiaon, 


Defendant. 


PLEASE TAKE NOTICE, th n the opinion, findings 


of fact and conclusions of law filed in this Court on July 31, 


1975, and upon the affidavit of Thomas A. Holman, ESq., associated 


with the firm of O'Dwyer & Bernstien, attorneys for Plaintiff- 
Intervenor, Josephine MeGee, and the annexed proposed Order anc 
Judgment, end upon all prior pepers and proceedings had herein, 
the undersisned will move this Court before the Hon. Ecward J. 
Weinfeld, at Room , et the U.S. Courthouse, Foley Sjuere, 
Borough of Manhattan, City and State of New York, on the 26th 
day of August, 1975, at 2:15 o'clock in the afternoon of thas 
date, or aS Soon thereafter as counsel can be heard, for an 


Order pursuant to Rule 5€ of the Federal Rules of Civi? 


Procedure, settling the opinion, findings of fact and con- 

clusions of law filed in this Court on July 31, 1975, and 

for such other and further relief as to this Court mey seem 
just and proper. 


’ Dated: New Yoru, N.Y. Yours etc., 
August 18, 1975. 
O'DWYER & BE RNSTIEN 
Attorneys for Plaintiff-Intervenor 
Josephine licGee 
Office & P.O. Address 
63 Wall Street 
New York, N.Y. 10005 
Tel. (212) 269-3939 


PAUL J. GONTARE 
Assistant Bepiod 


es Recion 
127 North 4tn Stree 
Philadelphia, Pennsylvania 


RONALD COPELAND, ES. 

Regional Counsel 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
New Yors ah peso Of i ice 

26 Federal Plaza 

New Yorr, “New 2one 


DAVIS, GILBcR, LEVINE & SCHWARTZ, ESS. 
500 Fifth Avenue 
New York, New York 

Attorneys for Defendant 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, 


Plaintiff, 


ana j Civil Becton No. 


JOSEFHINE McGEE, 74 Civ. 3232 
2 75 Civ. 401 
Plaintiff-Intervenor, 
AFFIDAVIT 
-against- Ea a ca 


KALLIR, PHILIPS, ROSS, INCORPORATED, 
a New York Corporation, 


Defendant. 


STATE OF NEW YORK 
: 86.% 

COUNTY OF NEW YORK ) 

THOMAS A. HOLMAN, being duly sworn, déposes and says: 

I am asSociated with the firm of O'Dwyer & Bernstien, 
the attorneys for the Plaintiff-Intervenor, Josephine McG 
as the trial attorney in this case, I am fully femiliar with all 
of the facts and circumstznces surrounding the instant application 
for an Order and Judgment after triai in the above entitled action 

The proposed Order which is annexed hereto of course 


attempts to set forth the sum and substance inproper form, in 


accordance with your Honor's Opinion filed in this Court on 


July 31, 1975. 

With respect to paragraph "(1)" of the proposed Order 
and Judgment, it is respectfully submitted that reinstatement 
of Plaintiff-Intervenor is a proper implication to be drawn fron 
your Honor's decision. However, it is certainly conce’ed that 
the Opinio: of this Court does not specifically provide for re- 
instatement and thas a ruling from your Honor is necessary at 
this point. 


With respect to paragraph "(4)" of the Proposed Order 


and Judgment, plaintiffs call for examination of certain records 


in order to determine the amount of backpay and other benefits 

due under the terms of eny Order of this Court, it is respectirulty 
subnitted that it may well be appropriate that this matter be 
referred to a magistrate for proper resolution of the amount of 
damages. A referral by this Court toa maegistrete might then 
render paragraph "(5)" of the plaintiffs' proposec Order un- 
necessary. 

With respect to paragraphs "(7)" and "(8)" of the 
proposed Order and Judement, these paregraphs have been proposed 
in accordance with plaintiffs' request f& injunctive relief 
which was consolidated by your Honor with the trial on the merits. 


WHEREFORE, your deponent prays that ‘he application be 


granted and the proposed Order and Judgment be signed and 


for such other and further relief as to this Court may seen 


af OY 2 Hi Lins 


homes A. Iman 


just and proper. 


Sworn to before mé this 
18th day of August, 1975. 


OCER M. TUNETS 
NOTARY PUBLIC. Stcts of New Tort 
No. oe . 
auSed is Nev York | ousty = 
ee ission Expuca Mars 32 way 
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TRANSCRIPT OF HEARINGS BEFORE MAGISTRATE 


FEBRUARY 17, 1976 


SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 


COMMISSION, 


Plaintiff, 


-and- 


JOSEPHINE McGEE, © 74 Civil 3254 (EN) 
Plaintiff-Intervenor, 75 Civil 401 (EW) 


-against- 


KALLIR, PHILIPS, ROSS, 


INCORPORATED, 
Corporation, 


a New York 


Defendant. 


HON. C. J. HARTENSTINE, 


Magistrate. 


February 17, 1976 
10:40 a.m. 


SOUTHERN DISTRICT COUR. REPORTERS, U-S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. Co 7.4380 


Lawless-cross 7] 

A Well, she did not meet the client, my client, 
in the first place. ‘The discussion of Miss McGee's 
background was on a preliminary basis with my contact 
in the client orsanization during which I made him 
aware of as much as I knew of her background and her. 
credentials. The question of whether or not she was 
competent to fill this particular position was not 
really addressed. 

As part of my assignment I attempt to dis- 
cover information concerning pe: ple's background, 
including their education, including their general 
physical condition. «lss McGee volunteered that she 
had this melady. Specifically what it 1s, I honestly 
don't know myself. 

I disclosed that to my client, and on that 
basis he said it would be extremely difficult if not 
imnossitle ta include her within their benefit programs, 
and on that basis he would prefer not to pursue it any 


further. 


Q Did your client tell you that because of this 


physical condition he did not feel that she could 
handle the job? 
A NO, Sir. 
Q In other words, his reservations, if you will, 
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2345 p.m. 
THE MAGISTRATE: Mr: O'Dwyer, 1. think the 
case is still with you. 
‘MR. O'DWYER: Yes, it 16..( Tim eoing to 


call the plaintiff-intervenor, Miss McGee, please. 


Sv Sok Pulls i Ne Gubae the witness, 
being first duly sworn by the Magistrate of 
the State of New York, testified as follows: 

THRE MAGISTRATE: Give your name and 
for the reporter; please. 
THE WITNESS: Josephine McGee, 309 East 
87th Street, New York. 


DIRECT EXAMINATION 


) Miss ‘icGee, you are the plaintiff-intervenor 
in this case? 
A I am. 


Q I want to set into some areas with you, 


McGee. This morning there was some discussion of 


systemic lupus, and you will have to help me with 
A Erythenatosus. Actually with nephritis. 
As vou understand it, 
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what is that? 


THE WLINESS: it is an autoimmune 


disease which means actually that your body cells 
-don't recognize themselves, and your body is in a 
constant state of rejection of its own organs simi- 
lar to an organ transplant. The medication is the 
same. It ic almost in a state of destroying. It 
could be -- it does not recocnize itself is about 
the best way I can put it in layman's terms. 
coulc understand that now, it is a cis- 

order of the cells” 

the entire hody withthe cell recognition 
system. 

Q In essence the bedy rejects itsel{? 

A Because it does not recognize its own cells, 
yes. As a normal body will reject a transplanted 
heart, in this disease the body does not recopnize its 
own cells, and therefore you must take certain medica- 
tion which will protect you from this reaction. 


. 6 
Q When was your disease first diacnosed? 


And durinz the time you worked for Kallir, 
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Philips were you undergoing treatment, if any, for this? 


A Yes. You have constant medical supervi ion. 
I mean about once every five weeks you have to report 
to the doctor, and constant medication. The medication 
is symptomatic rather than curative. 
Q By symptomatic you mean? 
A It prevents painful symptoms, but it will not 
cure the condition. 
Q If there were no treatment what would the 
result of the disease be? 
Hi. PATTERSON: | I obiect te that question, 
your Honor, 
THE MAGISTRATE: Sustained. 
Death. 
Q Would you tell me what medicines you are on? 
A At the monent I'm on Prednisone, which is 
a Cortisone derivative, diuretics, vitamin supplements, 
and tranquilizers. 
Q Was there anyone at the defendant Kallir, 


foss cognizant of your disease? 


Was that? 
Richard Grossman, Norman Cooper | believe, 
ker certainly, John Kallir 1 believe, and they 
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MR. O'DWYER: I'm sorry. 1 had quite 


a bit more, your Honor. 


THE MAGISTRATE: Go ahead. 


Q “Miss McGee, let me set into your function at 
Kallir, Philips, Ross, if I may please. What was your 
title when you left? 

‘My title when i left was senior account 
executive. 

Would you tell his Honor what the function 

£ a senior account executive is? 
he senior account executive has the 

responsibility for certain aspects of assignments to 
pharmaceutical companies. In my case it was the 
Upjohn Company, which would be contact with a client 
to see their aims and motives, and to be kept aware 
and to keen yourself aware of trends in 
that are pertinent to the products you are assigned, 
supervision of media, the use of media, creitive in- 


are done or tiné 


have been 
the trial. 
Anvthine tovard the smooth runnine of the 
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BY THE MAGISTRATE: 
Q I have asked you a question that would 


indicate to me your modus operandi and why it is 


reasonable you would do these things. I am not 


criticizing, but I am trying to make some inquiry 
and to tell you why I am interested in these 
things. 

THE MAGISTRATE: Now, Nr. Holman, you 
had a comment? 

MR. HOLMAN: Withdrawn. 


THE WITNESS: Do you want an answer from 


THE MAGISTRATE: No, just wanted you to 
understand that I consider this to be a very serious 
area of inquiry. My questions at this point have 
been what they are, and I want you to know what I 
consider to be significant. <1 may be wrong, but 
it is my view of the case. 

All right, Mr. O'Dwyer, next question. 
BY MR. O'DWYER: 

Q Ms. McGee, is there any other place or 
employment agencies that you looked for a job? 

A Yes. Medical World News. 


That, I believe, was the fall of 1973. 


364 


$c UTHERS sTRICT COur- REPORTERS US COURTHOUSE 
FOLEY SQUARE, NE® YOUR, NY CO 7-45a9 


p.id{s] 
Sleg 12 McGee-direct > 


BY MR. O'DWYER: 

Q Ms. McGee, do you remember any other 
areas you went to? 

A Yes, I was contacted by Mr. Danby who was 
advertising manager of Contemporary Surgery, which 
is another McGraw-Hill Publication, who quite bluntly 
asked me if I needed money, and I said yes, and he 
said, “Well, would you edit articles for me-for us, 
for the journal?" 

And at first-- you know, it is such a 
specialized thing, in surgery, but he said he would 
like to see what I could do with it. 

And when he asked that - you know I 
would be very happy because the Salary was $50 a 
day on this, and I said, would he mail it to me, 
and then, you know, I could work on. it, and he 
could see if he was satisfied with it. 

However, Mr. Dar.by was afraid it might 
be returned -- 


PATTERSON: Objection to why Mr. Danby 


MAGISTRATE: Yes. Don't tell us 


WITNESS: All right. 
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BY MR.O' DWYER: 
Q Did Mr. Seaiistins: dating youthis position of 
editing? 
A No. 
Q Did he tell you why he did — give you 
the position of editing? 
A Yes. 
Q What was that? 
A The difficulty s if it were known that 
I was working for Contemporary Surgery, he was 
afraid of retaliation from Kallir, Philips, Ross --~ 
MR. PATTERSON: Objection, your Honor. 
THE WITNESS: I was tole that —- 
THE MAGISTRATE: Just a minute please. 
The answermight seem unfortunate, but 
there was no objection to the question. So the 
objection is overruled. 
BY MR. O'DWYER: 
Q Wac there any place elsc that you remember, 
Ms. McGee, at this time? ‘ 
A Science and Medicine I remember I was 
referred to by Yvonne Maddox. 
Science and Medicine, I believe, was in 


1973, and it was doing the same type of work. 
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Lavey, Wolff, Swift. 
What is Lavey, Wolff, Swift? 


Again, a similar thing. It had just 


that year, I believe. 


Q 

A 
products. 

Q 

A 

Q 

A 


Q 


A similar thing? What do you mean? 
Audio-visual medical seminars. 

Was this an advertising agency? 

No. 

It was an area in which it ran seminars? 


Yes, but it was all medical and pharmaceutical 


Whom did you see there, if you can remember? 
All three men, I believe. 

Wavey, Wolff and Swift? 

Yes. 


Did you see them in person or did you 


to them -- 


A 


Q 


I saw them in person. 

When was that? 

1973 sometime. 

Was there a job available for you there? 
Not at thermoment. 


Did they contact you later? 


Yes, to tes) you know, there was no 
< ? 
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opening at the moment. 
Q Do you remember any other? 


I have forgotten the ones I have given. 


There was McAdams, William Douglas McAdams, 


and that was inl973. 


Q Who from William Douglas McAdams did you 


A Farnsworth, something like that. It was 
a name something like that. It was the personnel 
manager. 

Q Could it be Braunworth? 

A Yes, it could be. 

Q And did you go there in person? 

A Yes, I did. 

Q And, again, what type of position were you 
seeking? 

A An account executive position. 

Q Were there any available openings at that 
time? 
BY THE MAGISTRATE: 

Q Did you know whether there was an opening? 

A That's what I am trying to remember. I 
believe there might have been, but, again, I remember 


getting a letter from this person saying that there 
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was nothing for me. 

MR. O'DWYER: Let me have this marked 
as Plaintiff's Exhibit 12 for identification. 

THE MAGISTRATE: Are you offering it in 


evidence, Mr. O'Dwyer? 


MR. O'DWYER: I want it marked for 


identification first, your Honor. 
MR. PATTERSON: Your Honor, I have no 
objection to its offer in evidence. : 
THE MAGISTRATE: There being no objection, 
4t is received in evidence as Plaintiff's Exhibit 12. 
(Letter from J. E. Braunworth, personnel 
director, dated December 6, 1973, marked 
Plaintiff's Exhibit 12 in evidence.) 
BY MR. O' DWYER: 
Q Are there any other places that you 
applied? 
A Sudler and Hennesey. 
Q What is Sudler and Hennesey? 


A medical advertising agency similar to 


Did you apply for a position there? 
Yes, I called. 


This was by telephone? 
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Yes. 


And what was there? 


There were no openings. 
FY THE MAGISTRATE: 

Q What can you do when you apply by telephone? 
Just call up and say, “Hi, are there any openings 
today?" What did you do? Did you have a definite 
position in mind? 

A Yes, I did. 

If you want me -- 

Q Tell me what you did when you inquired 
by telephone? 

A I called and askec for, you know, the 
personnel manager, and in these instances I would 
not volunteer that I was out of work, since it is 
normal procedure, as you said, to look for work 
while you have a job. So that you could call and 
say -- 

Q 1 am just curious about what did you do. 
You said you talked on the phone. Will you tell me, 
if you please, what you did? 

A I would ask for someone, say, in the 

Personnel Department and say I have so many years 


background in medical advertising; the types of 


369 


SC J THERN CISTRICT COUL:. REPORTERS, U.S. COURT HOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 77-4580 


(16Gb) 
slcg 19 McGee-direct 


projects I had worked on, my experience, and, you 
know, were there openings that I could apply for. 
THE MAGISTRATE: All right, thank you. 


BY MR. O'DWYER: 


Q By the way, Ms. McGee, how many medical 


advertising firms are there in this city that you 
know of? 

A When I was fired I think there were about 
ten, 12. How many there are nov, I don't know. 

I know one has-~-gone 

Q Which one was that? 

A Burdicx. 

Q In New York City there are somewhere between 
ten and 12 medical advertising agencies that you know 
of? 

Then, something like that. 
Oh, then there is J. Walter Thompson -- 

Q Before we get to J. Walter Thompson -~- 
well, while we are on this, would you explain to. 

Py 

the magistrate the difference between a medical 
advertising agency and a regular advertising agency? 
MR. PATTERSON: Your Honor, I will object 
f 


to that question. I don't know if the witness is 


qualified to answer that. She has experience as an 
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account executive in a medical advertising agency, 
but she certainly has not run one, nor does she 


pretend to have been in senior management. X don't 


know that she is qualified to answer that question. 


THE MAGISTRATE: Well, that is limited 
to what her view of what the difference is. 
MR. O'DWYER: Fine. 

A A medical advertising agency is one that 
specifically limits itself to prescription drugs as 
opposed to what are called over-the-counter items, 
vitamins, and, you know, cold pills, acne improvers, 
and so on. 

Therefore you build up a contactwithin 
the medical community, and that's why, it is such a 
small industry, because there aren't that many 
pharmaceutical companies, and the agencies are 
limited, and the journals, of course, are the only 
things cf which there are a great many of, and this 
is why, if you gain expertise is this type of promo- 
tion to physicians, it makes vou particularly valuable 
as opposed to a consumer advertising agency where 
you might advertise food or cosmetics. 

You have to know a great deal about govern- 


ment regulations. In fact, all ads have to be sub- 
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mitted to the Federal Drug Administration before they 
are run*for their approval. 
Q And this is what a medical advertising 


agency does? 


A Yes. It's to promote to the physician 


the drugs, certain drugs of a particular pharmaceuticd4l 
company to see that they sell more of their product 
than another product, than another company's product. 
MR. O'DWYER: Thank you. 
BY HR. O' DWYER: 
You have mentioned J. Walter Thompson? 
Yes. 
Let's get back to that for a minute: 
Whom did you see there? 
A I saw no one there. I was told that 
there might be an opening at. Walter Thompson 
by one of the space salesmen, Tom McCarran. 
Q Space salesman for whom? 
A I don't remember which magazine he worked 
for at that time. 
Q I see -- 
BY THE MAGISTRATE: 
Q When was this? 


A In 1973, and it was in connection with 
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the Alza Company in California — 
Q What is the Alza Company? 


A A pharmaceutical company, and they had 


Prostaglandins, which was a product I was familiar 


with from working with a similar product at Upjohn. 
He asked me if I would like him to tell 
J. Walter Thompson that I was available and had 
this background, and that he would set up an inter- 
view. And nothing was set up. 
Do you remember any other? 


Worman, Craig, Kummel. This was in 1974 


Whom did you see there, if you remember? 

THE MAGISTRATE: Sorry to interrupt, but. 
it would be helpful if you would say when. 1974. 
but when? 

THE WITNESS: I don't remember. 

Was it in the fall, spring? 

I don't remember. 

MR. O'DWYER: Magistrate, some of the 
dates were given in the Exhibit 10 which is in 
evidence now. 

THE MAGISTRATE: Let me see now. We have 


an Exhibit 10? 
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aid you receive any position from 


I did not. 
you receive an offer at all from them? 

No. 

Q Hiow did the lunch come about? 

A The agency, Norman, Craig and Kummel is 
in the same building as Kallir, Philips, Ross, and 
I didn't want to take the chance that I might run 
into former associates in the lobby of the building. 

Q And, therefore, who requested the luncheon? 
Was it you? 

A i dic. 

Q Do you remember at this point any others? 

A Yes. 

I asked someone at Medical Marketing -- 
on, you want the date first, I am sorry, your Honor 
in 1974 I asked Randolph Aarnegger, who is an editor 
of Medical Marketing and Media, an industry journal, 

° 
ana since it was based out of Connecticut, whether 
he would want me to cover industry meetings in the 
dew York area. 

And he said no. 

This is by telephone? 
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A I believe I met him at a Pharmaceutical 
Advertising Club meeting, a luncheon meeting. 
Also -- 
Q Go ahead. 
A Also in 1974 I applied at Cie teed of 
Higher Education. 
Q Is that a city agency? 
A Yes, I suppose £6, 2s a typist clerk. 
When in 1974? 
I don't remember wearing a coat. 
In the summer, fall. 
In 1974? 
A Yes. 
Q You applied as a typist-clerk, is that 
correct? 
A Yes. 
Q To whom did you apply? 
I believe they had a personnel man there. 
Did you do that in person? 
yes. 
In person? 
A Yes. 
Q Did they teil you whether they had exch 2 


position avaiiable for you or would give ysu sich a 
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position? 
: 3 A They said they would have been glad to 


4 have me but at the moment everything was up in the 


qt 


air, although the notice for the ad was still in 


. the public library, which is where I had noticed 
1. oe. 
Oh, and then at Rockefeller -- I am sorry -- 
2 
Q Go ahead. 
10 & Then in 1974 I applied at Rockefeller 
11 university. That had been advertisied in the New 
12 


York Times, and it was another editing job for thé 
Scientist, and also partly traffic, and since the 
articles were edited, they had to be approved py 
- Various people in the university, and you had te keep 
track of who was in possession of it at the time. 


" Q And this was a job that you saw through 


the Times, the New York Times? 


A Yes. 
20 Q And who diel you see there, if you can 


remember? 


Za A Yes, I remember, Mrs. Jeffers. 


Who is Mrs. Jeffers? 


Q 
She is the Personne. Manager there? 


Did you go there for an interview? 
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Three interviews. 
Three interviews? 


A Yes. 


Q And was there a resolution of whether 


you would get that employment or not? 

A Yes. 

Q And what was that resolution? 

A Ti.at I would not because I was over- 
qualified. 

Q Is that the reason that was given? 

A Yes. They felt I would quit. 
BY THE MAGISTRATE: 

Q They felt what? 

A That I would quit, that I would find the 
job boring; that I was overqualified for it. 
BY MR. O'DWYER: 

Q Any other positions that you can recall 
at this time? 

A In 1975 there was Women's Management -~- 
that's the name of an agency ~~ 

Q Will you explain to me what Women's 
Management is? 

A It's an employment agency for women, 


managerial or executive levels. 
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Where is that located? 

At the Plaza weed, I believe. 

And did you go down there? 

No. 

How is it that you got contact with them? 
I called them several times. 

Q Did they call you back? 

A They said there was nothing available; 
that you are on their files until closed, and it 
was still active, presumaoly. 

Q Did you receive any communications from 
them? 

A I think there was another call; just 
that there was nothing available? 

Q Did you receive any letters from them? 

A A letter of some kind, yes. I don't 
remember what was in it. 

MR. O'DWYER: Will you mark this for 
identification as Plaintiff's Exhibit 13. 
° 
(Letter from Anne P. Hyde of Management 


women Inc. to Josephine McGee, dated January 


29, 1975, marked Plaintiff's Exhibit 13 for 


identification.) 


MR. PATTERSON: I have no objection to 
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this being offered in evidence. 
THE MAGISTRATE: All right, there being 
no objection it is received in evidence as Plaintiff's 


Exhibit 13. 


(Plaintiff's Exhibit 13 for identification 


received in evidence.) 
BY MR. O'DWYER: 

Q Any other places that you went? 

A In 1974, the Human Resources Administration. 
Is that a city agency? 
Yes. 
Whom did you see there? 
Phyllis Grunauer. 

Q And who was Miss Grunauer or Mrs. Grunauer? 

A Director of Auxiliary Training, I believe, 
was her title. 

Q What led you to go and see her? 

A Through a friend, and she had many things 
going, many projects going, and she called in con- 
sultants, and I was down to asking for anything at 
this point. 

Q And did you see her? 

A Yes. 


Q In person? 
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’ 2 TIE MAGISTRATE: What do you mean, saying: 
3 Does the name Yvonne “addox mean anything toe you? 
4 MR. O'DWYER: Yes. 
~ m 
. THE MAGISTRATE: I suppose that's all right. 
6 MR. PATTERSON: All right. | 
‘ Q Does the name L. W. Frolich mean anything 
. to you? 
? A It is an agency, a medical agency. 
s » Q Did you seek work there? ' 
nN Bs I believe Ical'ted them. ‘e 
- Q What kind of an agency, a medical advertis- 
; 13 ing agency? 
° 4 A Yes. : 
| 15 ae) When was that? 
16 A That was early; that was 1973. 
a u Q Did they indicate to you whether there 
a 18 was a job or a position available at that time? 
19 A No, there was none. 
20 Q Does Lucien Kaminsky mean anything to you? 
21 A Oh,yes, Health Sciences Internationai, 
- I believe. 
a 23 Q And what is Health Science.. Information f 
24 International? 
Mica A Another audio-visual type company, and 
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BY MR. O'DWYER: 
Q Does the name Medicus Communications mean 
anything? 


A Yes. That was another audio-visual area 


that I believe I called, and I think that was in 


‘73, But that was by phone. I had no contact there. 

Q Again, was there any sort of discussion 
whether there was a position available or not? 

A Yes. 

Q And what was that discussion? 

A I would give them my background in setting 
up seminars, and did they need anyone with that 
background at the time. And they said no. 

Q Does the name Ted Bates and Company 
mean anything to you? 

A Yes, but I don't remember who I contacted. 

What is Ted Bates and Company? 
A That is a larger consumer agency that I 
believe had a medical division, a medical department. 
Did you contact them? 
Yes. 
Was that by phone or in person? 
That would be by phone. 
Did I give the year or time? 
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2 Q When do you recall that was? 
3 A Either Lote ‘73 or early ‘74. 
P 4 Q Was there a discussion by whomever you 

us taiked to as to whether there was a job available 
i or not? 
7 A Very briefly. When you call they don't 
. go into anything. 
? Q What was the indication? 
10 A No. 
nN MR. O'DWYER: I am through with this section 
Me of my examination. : 

. - May we have five minutes? 
: 4 THE MAGISTRATE: Sure. we will take 

is a five or ten minute recess. 
16 (Recess.) 
- THE MAGISTRATE: All right, Mr. O'Dwyer. 
18 BY MR. O'DWYER: 
19 Q Is there any other place, Ms. McGee, that 
20 you looked for employment? ‘ 
21 A Employment agencies. 
" Q How did you look ror work in employment 

. - agencies? 
a A Through the papers. 
23 


Also, they are all in one area, usually 
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(2 7th) 

2 around 42nd Street 

3 Q Do you remember the employment agencies 


4 to which you went? 


~~ 
5 A Archer Personnel, Benson, Mahoney, 
‘ Fanning, and the New york State - I forget what 
’ they call it - New York State Personnel Placement 
. Agency. 
9 : 
I believe that's it. 
? 
7 19 Q When you went to the Professional Place- 


11 rent Agency ir New York State, the State Agency, 


now was it that you went there? 


A Well, first you are sent there wo 7 you 
“ apply for unemployment, but since then they now have 
15 an IBM printout on the jobs that might be available. 
16 + 


I went several times, I mean three or 
four times, and I was told there was nothing; that 
18 I would have to find a job for myself.- 


19 Q Did they refer you to any area? - 


~ 


A No. They told me, in fact, I will have 


to find a job for myself. 


Q How about Fanning Personnel Agency which 
| 23 you just mentioned? Do you recall the circumstances? 
a A Yes. There I would have left a resume.” -¥ 
2 at all the employment agencies. 
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MR. O'DWYER: Yes. 
MR. PATTERSON: I will accept that. 


THE MAGISTRATE: All right, we will take 


it as stipulated that the amount earned during the 


October 1974 employment was $400. Okay. 
MR. O'DWYER: And in 1975 it was $1,000. 
THE MAGISTRARE: $1,000. 
MR. PATTERSON: So stipulated. 

BY MR. O'DWYER: 

Q Again, Ms. McGee, are you familiar with 
the Pharmaceutical Advertising Club?. 

A Yes, I am. 

Q What is tnat? 

A It is an organization of people and 
companies in the pharmaceutical field, in this 
case in the east, which includes pharmaceutical 
companies, the medical advertising agencies and 
the medical journals. 

Q What is the approximate membership, if 
you know? 

A I don't know. 

Q Does te Pharmaceutical Advertising Club 
nold regular meetings? 

A Yes. 
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Every didn th: 
Q During the years 1973, 1974 and 1975 did 
you go to those meetings? 
A 1973, most of 1974, and then = membership 
ran out and it was starting to ae teo much, and 
my participation started to drop off because I couldn't 
afford to go. 
Q What would your participation at these 
meetings consist of? 
A Meeting people; finding out who had moved 


to different jobs, who had died, who had -- you knoyp, 


what was going on in the industry, what were the big 


trends; was audio-v.sual helding up as opposed to 
print. You were kept up to date on professional 
developments. 

O'DWYER: I have nothing further. 

MAGISTRATE: Have you finished your 
examination of the witness? : 

MR. O'DWYER: I have finished my examina- 

tion of the witness. 


THE MAGISTRATE: All right, Mr. Patterson, 


cross-examine. 
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agencies that you knew were in the advertising 


business? 
MR. O'DWYER: I am going to object. 
Why ? 
‘Shall I answer? 

THE MAGISTRATE: I don't think that the 
form of that question is very good. It seems like 
you're kind of arguing with the witness. 

MR. PATTERSON: Shall I rephrase it? 

THE MAGISTRATE: Yes, will you please. 

Q Ms. McGee, will you tell the court why 
you did not either register with either the Kane 
or the Fields employment agencies in the last two 
years or two and a half years? 

A Because everyone by now in the pharmaceutical 
field knows I am looking for work. It is duplication 
to co -- 

MR. PATTERSON: I move to strike that. 
That is so hearsay, it is outlandish. 

THE MAGISTRATE: Is that is her reason, 
Mr. Patterson, I think it's responsive and I will 
let the answer stand. 

MR. O'DWYER: May she finish her answer, 


your Honor? She was interrupted in the midst of it. 
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MR. PATTERSON: Did you finish your 


answer? 

A I said that everyone in my field would 
have known by now I would be available. The first 
year it was difficult because xallir, Shitine . 
Ross did not tell anyone I was fired. 

Q Then in the first year not too many 
people knew that you were available, is that 
correct? 


A Those I contacted and those who contacted 


Q Well, wouldn't it have been the logical 
thing to make yourself known to as many people as 
possible as being available? 

A Yes. That's why I went to the PAC meeting. 
It is the biggest employment agency of them all. 

Q Is PAC an employment agency? 

A Not by definition, but everyone shows 
and knows who is the walking wounded and who are 
dead as they march through. : 

Q Again I refer you to Exhibit 10 in 
evidence, and recalling your testimony with respect 
to that list of 19 organizations to whom you applied, 


I don't recall your saying that any of them came out 
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A Mr. Danby would not mail me the manuscript 
since he was afraid it would be returned to the 


McGraw-Hill building, which is quite large, and 


someone would see my name on it and know he was 


attempting to give me a job. 

It was breught to my apartment by a 
messenger. 

I worked on it at home; I called him, 
and I said "1 witli send it to you. 

He and the editor, who was a woman whose 
name I have forgotten, said, "No, don't send it to 
us; someone will see your name on the return address. 
So let's have Launch.” 

Over lunch they liked it very much, 
and then I was told, "Do you know anyone who would 
take a check in their name and give it to you?" 

ana I said, "No. Nor would I ask anyone 
to do it.” 

They said, “well, because, you know, 

a check could come back with your name on it anc 
it might be seen somewhere." 

And I was just dumbfounded at t275 = 


This was Mr. Danby who was saying this 
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A And in the presence of the editor who 


was a woman whose name I don't now remember. 

Q And Mr. Danby specifically said to you 
that he did not wish to give you further employment 
because of feared retaliation from KPR? 

A Yes. 

Q Mr. Danby is going to be called as a 
witness. Do you want to think about that? 

A Yes. I don't have to think about it. 

Q Fine -- 

THE MAGISTRATE: Whea they declined to 
give you a check did you request cash? 

THE WITNESS: No. I was really so shocked, 
your Honor, I couldn't -- I mean, you know, to be 
asked to be a party to that type of an action was 
enough co -- 

THE MAGISTRATE: Well, what did you 
expect? What was involved in your mind as an 
amount that they were gcing to write a check fqr? 

How much was expected? 

THE WITNESS: Well, for this particular 
one which they were pleased with I thought, perhaps, 
$50, maybe less because it was the first, but, 


certainly, if it were to continue, it would be con- 
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MR. HOLMAN: May counsel see that before 
she answers? 
THE MAGISTRATE: Surely. 
(Paper handed to ur. Holman.) | 


I ask you, Ms. McGee, if you had seen that 


On the bottom? There is one on the top. 


That's correct, one entitled "Account 
Executive," what would you have done? 

A If I had seen it I would have answered it 
although it was at the --the maximum salary was what 
I had already been maxing. 

1@] In other words, the maximum salary offered 
in this ad was the same salary you had been earning 
at Kallir, Philips, Ross? 

A Right, but I would have answered it if I 
had seen it. 

Q Ms. McGee, if you had seen ads similar in 
copy to the one you just looked at from time tg time 
from July of 1973 when that last ad was published 
until September of 1975, would you likewise have 
answered them? 

MR. O'DWYER: Your Honor, I am going to 


object now on the grounds that it is now getting far 
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connected with KPR? 

A I don't recall -- 

MR. O'DWYER: I object. 
THE MAGISTRATE: Overruled. 
Was there one? 
A I don't recallever being offered one. 
That is a letter of recommendation? 
THE MAGISTRATE: aA reference of some 
sort. Was there one offered to you? 
THE WITNESS: Not that I recall, not after 
beinsg fired. 
BY a. PATTERSON : 

Q One last question: You have mentioned 
that in 1973 around the time that you were fired, 
to your knowledge there were 10 or 12 ad agencies 
in the New York area that was specializing in the 
medical eros field. 

Aside from those that are listed on 
Exhibit 10 in evidence, did you have any reason not 
to apply to the balance of those agencies? 
MR. O'DWYER: I am going object. 
THE MAGISTRATE: Overruled. 
A on the figure 10, I got that figure from 


Mr. Cooper's deposition. 1 a@on't think I myselt 
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could have mentioned 10 off the top of my head, 
but he did say there were 10 in the immediate area. 
That's why I answered as such. 


Q Well, did you make contact relative to 


re-employment with all of the agencies of which you 


were aware? 

A Formal application, you mean? 

Q In any fashion whatsoever, whether by 
telephone, whether by mail, a resume or a letter? 

A I would equate that with going to the 
Pharmaceutical Reavertising Club and seeing people 
and people seeing me and saying, "Are you still out 
of work?” Or “Are you out of work,” OF "What are 
you doing?" 

That to me is -- 

Q Did you at these meetings go up to people 
and say, "Hey, i'm out of work, do you know of any- 
thing?" Or was it that people were coming to you and 
asking "Are you still out of work?" . 

A They would tend to come to me and say, 
“Hey, what's going on?" 

Q Well, then, as 4 rule you didn’t make 
approaches to these people at these meetings? 


A Yes, I made known that I needed Work. 
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Q How did you make known that you needed 
work? You just testified that for the most part 
these people approached you. 

B No, I didn't say that. 

Q Well, did you say that these people for 
the most part approached you? 

A No -- your question is -- 

Q I will ask the question again: 

At these Pharmaceutical Aavertising meetings 
did you approach the people who were there on a 
regular basis and say, "Can you help get me a 405," 
or words to that effect? 

A I would say, "Have you heard of openings? 
Do you know of anything?" Yes. 

Q And did you approach as many people there 

as you could? 

A Yes. 

Q And you went to these meetings monthly 
until the middle of 1974? 

A Yes, approximately, your Honor. 

MR. PATTERSON: No further questions, 
your Honor. 
THE MAGISTRATE: All right, we will take 


a ten or fifteen minute recess. 
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sure because at that time the market was beginning 
to decline a little. 
BY THE MAGISTRATE: 

Q So the summer of 1975 was yather -- 

A It was beginning to decline. 

Q -- a bad period? 

A Well, by then the doors were closed and the 
people weren't hiring as frequently~as people had been 
in the past. 

BY MR. PATTERSON: 

Q Miss Mann, do you know of an individual 
named Annette Salmaggi? 

A + know of her. 

Q Do you know what her position is? 

Yes, I do. 
By whom is she enployed? 
Norman,Craig,and Kummel. 
What is her position? 
She is Personnel Director of Clerical 
e 
Clerical Help? 
A Yes. 
Q Do you know if Miss Salmaggi is in charge 


or works at hiring account management people through 
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MR. PATTERSON: I ask that this subpoena 


be marked in evidence as Defendant's Exhibit D. 
THE COURT: We will have it marked for 
identification first as Defendant's Exhibit D. 
(Subpoena dated February 11, 1976, marked 
Defendant's Exhibit D for identification.) 
BY MR. PATTERSON: 
Q Mr. Braunworth, by whom are you employed? 
A William Douglas McAdams. 
Q What is William Douglas McAdams? 
A The largest pharmaccutical advertising 
agency. 
Q What is your job title? 
A Personnel director. 
Q How long have you been the personnel 
director of that agency? 
A Eleven and a half years. 
Q Prior to your employment with that agency 
by whan were you employed? 
A Kenyon & Eckhardt. 
Q What is Kenyon & Eckhardt? 
A large consumer advertising agency. 
What was your job function there? 


Employment manager. 
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Q Are all of those employment agencies 
located in New York city? 

A Yes, they are. 

Q Are there any other sources to your know- 
ledge that you would use to find someone who met 
your company's needs in the account management field? 

A Executive recruiters. There is a particular 
one I would use called Sampson, Niel in Montclair, 
New Jersey. 

Q In the course of your job function have 
you come to know the means by which most account 
management people have come to your company? 

A Of course. 

Q What is that method or those methods? 

A Well, as I say, I try to do this on my 
own, particularly in the last three years; and the 
other method would be me just picking up the phone 
and using my own vecruiting files, of which I have 
a copy here. I have maybe 200 cards in my account 
executive file, and I am constantly ruffling through 
that to look for who might be available; and I am 


constantly updating that through other sources in 


our trade, such as Ad Age OF Medical Marketing and 


Media to keep my files up to “ate to find out where 
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these people are. Two years from now I will call 
and find out if he is interested or if she is inter- 
ested. 


You have mentioned Ad Age. What is Ad 


A trade publication for the advertising 
industry. 
Q Are you familiar with Ad Age? 
A Yes, 
.@) mo you have a copy of Ad Age with you? 
Yes, r do. 
tiouid you please produce that. 
A Yes (handing. ) 
Q To your knowledge, Mr. Braunworth, does 
Ad Age carry a classified help wanted section ir 
each of its issues? 


A Yes, it does. 


Q To your knowledge does that classified 


help wanted section from time to time have advertise- 
ments for acccunt management people? 

A ‘Quite frequently. 

Q Can you find the section in this particular 
edition? 


A This is a special edition of Ad Age having 
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Yes. 


Yell the court the method by which account 


Management people over the last three years have 


either sought you out or you have found them? 

A Well, there are a variety of ways. The 
main tool for anybody in an advertising agency, I 
think it goes without saying, anybody in our industry 
in a professional capacity, there is a cardinal rule: 
You look at Ad Age in February of each year, and you 
coincide that with the Advertising Agency Red Book, 
and you have got a mair list of 500 or better 
acvertising agencies end people to write to and their 
addresses, billings, and the type of clients. 

Q What is the Advertising Red Book? 

A It's a -- should I -- 

Q Tell we what it is first. 

A It comes out three times a year. It is 
a listing of all the advertising agencies-and what- 
ever -- I don't know who publishes it -- I think it 
is Standard and Poor -- it is a listing alphabetically 
‘of all advertising agencies whether they belong to 
the 4 A's or not; addresses, telephone numbers, 
associations they belong to, officers and department 


heads of the companies, billings, number of employees 
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pharmaceutical clients? 

A The other part of my answer with regard 
to Ad Age, I said you coordinate these two. Most 
people, professional people in pharmaceutical adver- 
tising would know the names of the agencies, and if 
they didn't know them, they could easily refer here 
in the top 200 agencies in the country, which are 
listed alphabetically -- I am sorry -- they are 
listed by billincs here. 

wou use this (indicating) plus that 
(indicating), ecuals a professional advertising 
S05 Guice. it has been used for that. 

Q If a person knows the names of the agencies 
in the field what is the purpose of this? 

A Well, I think you might like to know who 
is the Personnel Director of Y & R to address your 
resume to rather than ten creative directors, you 
see -- 

Q Is Y & R in pharmaceuticals? 

A Y & PB has a subdivision called Sudtar 
& Hennesey, very large Ethical Drug advertising 
agency called Sudler & Hennesey. 

THE MAGISTRATE: Mr. Gontarek, do you 
have any more cv.cstions? 
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even remember who it might have been. 

Q To your knowledge is attendance at PAC 
meetings a standard method of account management 
people in the pharmaceutical advertising field to 
obtain job leads? 

rN I suppose they do, but not to my knowledge. 
I don't use it as an effective tool of recruiting. 

Q Mr. Braunworth, are you familiar with 
Josephine McGee, the plaintiff intervenor in this 


case? 


Q you first hear Or learn of Ms. 
McGee? 

A November 1973. 

Q How did that come about? 

A As I recall, she called the secretary to 
the senior vice president in charge of our Roche 


group. 


I happened to be standing there at the 
e 


time of the call, and I don't recall whether f took 
the telephone message at that time or had her trans- 
ferred down to my office. 

In any event, she ended up calling me. 


Ana Jid you speak with her on the telephone: 
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A Yes, I did. 


Q And do you recall what she said to you 


and what you said to her in that telephone call? 

A. YI believe -- and this is three years 
ago, almost -- but it had to do, as I understand, 
that there is a job possibility on the Roche 
account. 

Q Did Ms. McGee indicate to you in that 
phone call how she came to that understanding? 

A Not to my recollection. 

tim MAGISTRATE: 

Q What @id she say to you and what did you 

to her, as best you can recall? 

A As best I can recall, she said that she 
had heard that there is a job possibility on the 
Roche account; that's why she was calling the senior 
vice president of the Roche group. 

I was there, and as is usual in our agency, 
people refer that call to me. I happened to be 
standing there when the call came in, and I either 
took it on that floor or had Ms. McGee call me back 
at my office, I don't recall. But we did speak on 
the phone at that time. 


Q And then what was said? 
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A When she finally got to me, as I recall, 


she heard that there is a possibility of an account 


executive job in the Roche account. 

Q What did you say to her? 

A I allowed that there was a possibility 
ana I would be glad to talk to her. 

Q Then what? 

A We made an appointment for her to come 
for an interview. 

Q Did she come in? 

A 

Q Did you has a further conversation with 
her at the interview? 

A Yes. 

Q And did shepresent anything to you at the 
interview? 

A A resume. 

Q Do you remember what she said and what 
you said at the interview? 

A That is a little too far back. I tae 
interview a thousand people a year. I really couldn't 
get that specific. 

I have notes on the resume that she did 


get into certain parts. 
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BY MR. PATTERSON : 

Q At that meeting with Ms. McGee that you 
just testified to, did m | offer her a job? 

A No. 

Q Do you rééall any conversation between 
you and Ms. McGee at that meeting, what she said 
to you and what you said to her? 

A I recall her telling me -- part of my 
normal interviewing technique would be, “why are 
you here? Why @5© you available? What is your 
situation?"”, and I do recall her telling me that 

een fired by FPR, ano going somewhat into 
the reasons for it. 
BY THE MAGISTRATE: 

Q What did she say when she went into the 
reasons? What didshe say? 

A A discrimination charge. I don't recall 
much beyond that point except that she was fired, 
something to do with discrimination charges that 
she had brought against the company. 

Q bid you press her for this information? 

A No. 

Q I mean, did you ask her a series of 


questions to ei cit this information? 
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Q At that meeting in November of 1973 with 


Ms. McGee, was that the last time you had any con- 


tact with or about her? 

A No. 

Q When did you have such further contact 
concerning Ms. McGee? 


A About two or three weeks later she called 


Q Do you recall what she said to you and 
what you said to her? 

A I recall that she asked about the status 
of her candidacy, and I said there was nothing 
further for her with us. 

She then asked if she could get this 
response in writing for New York State Unemployment 
purposes. 

Q And did you, in fact, respond to her in 
writing? 

A Yes, I dic. 

Q I show you Plaintiff's Exhibit 1? in 
evidence and ask if this document is a copy ef the 
letter that you wrote to her that you just testified 
about? 


A That 1s correct. 
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Q Did you have any further contact or com- 
munication with Ms. Mecee December 6 of 1973? 
A Not directly, no. 
Did you have any direct contact about her? 
Yes. 
when was that? 
~ think it was July of 1975. 
Q What was the nature of that contact? 
A An employment agency sent me a copy of 
her resume. 
Q What agency was that? 
A Archer. 
Q Had you solicited from Archera resume 
of Ms. McGee specifically? 
A No. 
Q Had you solicited from Archer resumes of 


people at that time to which that was a response? 


A The answer to that question is that over 


the years I develop a relationship with oerratn 
employment agencies, and Archer is one of them, 
that unsolicited they willsend me resumes. Most 
usually they will not because they know I know my 


candidates and people well enough. They will just 


call me and say, “Do you know Josephine McGee?" 
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In this case she cio.” not to, for 


ever her reason. She sent me her resume. 


Q 


A 


Q 


A 


By "she," who do you mean? 

Jean Ferguson. 

And she is connected with Archer? 
Archer. 


THE MAGISTRATE: What was that? 


Was it among others? 


Q 


THE WITNESS: What? 

THE MAGISTRATE: Was it among others? 
“HWE WITNESS: No, by itself. 

"RSON: 


Did that resume come by itself or did 


anything else come with it? 


A 


Q 


letter? 


A 


Q 


» 
A 


Q 


A 


Q 


There wasa cover letter from Jean Ferguson. 


Do you have the original of that cover 


No, I do not. 


Did you make a copy of that cover letter? 


Yes, I did. 
Did you personally make that copy? 
Yes, I did. 


I show you a document and ask you if you 


can identify it. 


LOk 
CHERN DISTRICT COURT REPORTERS, U.S. COURT HOUSE 
- FOLEY SQUARE, NEW YORK, N.Y. CO 97-4569 


Braunworth-cross 


That is correct. 


You ran none in 1974? 

A That's correct. 

Q Let me show you the New York Times ad, 
which is February 9, 1975, which is account executive. 

A “Accountant Executive.” 

Q Would you consider that a pertinent job 
for Ms. McGee? 

A Yes. 

Q How about the one for April 13, 19757 

A Yes -- I an sorry, you are asking me if 
I were she What 1 consider that to be pertinent; 
is that your question? 

Q Yes -- as someone looki'g for someone, 
would you consider that a pertinent job for Ms.McGee? 
A Iwould consider this to be a pertinent 

job for Ms. McGee, yes. 
Q The one on May 18, 1975 as well? 
A Yes. 
The one on July 6, 19757 
Yes. 


By the way, are those four different pisi- 


My menory tells me two different positions. 
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Two different positions? 
A Two different account groups but accour:t 
executives, yes. 
Q In other words, you advertised for positions 
twice, is that correct? 
A Well, there are four ads here, so that is 
four times that they have run. 
Q But for each position you have advertised 
twice? 
A Wot necessarily, no. 
Let's see: In January and Febuary ~~ I 
probably would not have had the opening in July ~~ 
I don't recall the very specific job. Sometimes 
yes, of course, I will use the same ad to catch as 
many as I can for both of them, and then I will use 
my judgment as to which group a person would be 
appropriate for. 
Q Can you tell me now whether those four 
ads represent four different and distinct positions? 


A No. ?s I answered before, I believe there 


Q They only represent two different and 
distinct positions? 


A Right. 
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Q How about these ads, the one on May 27 


and the one on July 29, August 5 and October 7th? 

MR. PATTERSON: Of what year? 

MR. O'DWYER: 1973. There was nothing 
in 1974. 

A These probably would have been the same 
job or it might have been two account executives in 
the same group. 

I notice here that you have missed one in 
between here some place -- oh no, is this the next 
one chronologically, 

Q Yes. 

A Where I changed this one, that apparently 
had a change in budget classification whereby then 
I advertised for 16 to 18 thousand dollars. 

Q I see. In other words, you added that to 
make the job possibly more attractive? 

A Well, more attractive to somebody who is 
making something like 13 or 14 thousand, not to sone 
who is making 25 to 30 thousand. I don't believe 
they would answer that. 


Q How about August and October Of (IST S2 


When you say how about it, what is your 


LQ? 
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I am sorry, it wasn't very clear. 


Does the August 5 ad relate to the July 


MR. PATTERSON: I object to the form of 
the question. I don't know what he means by relate 
to. 

THE MAGISTRATE: Well, is it your question 
whether it is the same job, Mr. O'Dwyer? 

MR. O'DWYER: Yes. 

A My memory is very good in certain things 
and in some things I get very rusty. I am going t 
make an assumption herc. 

Between July 29 and August 5, they are 
succeeding weekends, and my presumption here is that 
I was looking a 16 to 18 thousand one. I didn't 
get it, and I it again. I presume that would be 
the same job. assistant account executive would 
not be. That in another group, absolutely. 

The two are in group, the same job, and the assistant 
would be in a second group. 
Q And I think we have one other ad in 1973, 
an October ad. 


May I refer to a note, a record that I 


MERHW DISTRICT COURT REPORTERS US. COURTHOUSE 
FOLEY SQUARE, NEW YORK, WY. CO 7-€560 


1 sleg Braunworth-cross [393 ] 


. THE MAGISTRATE: Let him ask the question. 
3 A I dor ’t remember. I have notes on the 

4 people that I hired in 1973 that I could -- 

’ THE MAGISTRATE: Well, if you want to re- 


© fresh your recollection, you may. 


~ 


Go ahead. 

THE WITNESS: In late 1973, that was an 
assistant account executive in the Ciba group. We 
# changed our requirements. We were constantly changing. 
Rt this point we were looking for a full 
vA account executive, arn? later we were looking for an 


a sistant account executive. This is the nature of 


Ww 


our business, by the way. We were looking for a 
$30,000 a year person and ended up hiring a $10,000 


16 assistant. It just happens that way. 


BY MR. O' DWYER: 


18 Q I am sorry, i don't think we got an answer 


to the question. 
Was the October ad for the same position 
as the August ad? 
= A I believe it was. August and October? 


Hold it now, let me make sure. 


a No. The August one, as you see, was 16 


and in October I am eliminating that 
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sleg Braunworth-cross {[394] 


16 to 18 thousand, obviously; I am trying to attract 


somebody in a higher level, so it would have been a 


different job. 

Q It would have been a different job? 

A Yes. 

Q Did you ever make a statcment to Ms. McGee 
that you would keep her in mind for any pertinent 
position? 

A I probably did. 

Q When you dic that did you contact her 
for the °*75 j obs? 

A I dic noc. 

pid you consider those positions pertinent? 

A That's a double-barrel question. bid 1 
consider the position pertinent for somebody with 
Ms .MceGee's background? 

Q Yes. 

A I did not. 

You did not consider the '75 positions -- 
Otherwise I would have contacted her. 

Why did you not consider them pertinent? 
Okay, let's go back to our November 1973 


interview. 


Q 
LiG 
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2 THE WITNESS: Your Honor, may I refer to 


3. the resume on which I based my interview? 


4 THE MAGISTRATE: Yes. 
: : 5 A I have been in Ethical Drug advertising 
6 for about ll years, and Kallir, Philips, Ross, by the 
way, many years ago -- I don't know them, but they 
. used to work for McAdams, and some of the titles 
? they have used on some of their jobs are very com- 
10 parable to what we had back in those years, and when 
hi I look at a resume -- and this is refreshing my 
ad meiory because I can't recall the conversation in 
1 all that detail, but as 3 dook at her job titte, 
14 


“account administrator to senior account executive," 
i 15 my mind went that it looks to me as if this is a 
secretarywho moved into - and I wasn't sure what she 
meant by an account administrator. 

18 I think she later felt that this was an 

: error in her resume, because if you will note in 

her second resume she then changed it. 


e 
But to answer your question more specifically, 


wm 
to 


our account executive needs, seemingly in the last 
several years we are looking for different kinds of 
backgrounds, not for somebody coming up from the 
secretarial level through an advertising agency. 
413 
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slicg Braunworth-cross { 396} 


We are much more interested in sales background, 


marketing background, product management background 
with clients, and very specifically the two jobs that wei 
filled in early 1974 were filled with: candidates 
with that background; and very specifically -- not 
all that specifically, but the job that was filled 
in July 1975 in my judgment was a »Sackground more 
appropriate for our needs. 
Q The background being within sales or 
sales promotion? 


I said sales, marketing and product manege- 


Q What does Ms. McGee's experience reflect 

in that respect. 
MR. PATTERSON: Objection, your Honor, to 
the form of the question. Is he referring to -~- 
MR. O' DWYER: I withdraw it. 
BY MR. O° DWYER: 

Q What does Ms. McGee's resume, in your 
experience with her, in your interview, reflect that 
made her unacceptable for these positions? 

A Well, we must go back to November 2973, 
and I will respond in answer to that question, we 


found another candidate who in our judgment had the 
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definitely we are going this route. 
Q How about in the field? 
A How about what? 
Q In the general Ethical advertising field 
does that reflect the policy of your agency as 
well? 
A Your question is, then -- 
BY THE MAGISTRATE: 
Q Dic your agency reflect the field in its 
policies or was it something -- 
A I would say we are typical. I can 
. ¢he secona J } ene of 
size with us beina Sudler & Hennesey, very definitely 
does this, pulling people out of product management. 
Talking in general advertising agency 
firms, I would say 15 years ago, yes, they were 
doing this, very definitely so, the ideal candidate 


being someboev who moved from sales to assistant 


product management and then to the agency. Very 


@ 
definitely so. But they were there earlier than 


we were. 
Q It goes back beyond 1973? 
A Oh yes. 
I was at Kenyon & Eckhardt in employment 
i3 
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there, and even back then the ideal candidates 
for us would be an MBA who was hired as a brand 
assistant with Proctor and Gamble and maybe moved 
up as an assistant brand manager, and then at that 
point he would be right for us coming in as a 
package goods account executive - and I refer back 
to the late fifties, talking in those: terms. 
BY MR.O' DWYER: 

Q Mr. Braunworth, in the years 1973, 1974 -- 
from May 15, 1973.to the year 1374 through 1975, 
was there anyone hired by your agency with a similar 
Daceqrounc £60 °5s. Beate a? 

A No. 

Q Were there applicants with similar background 
as Ms. McGee's? 

A You're asking me for a long memory on this 

I don't remember any. 

Let me respond also by saying we have 
three people on our staff right now who have the 
same kind of background who have been raised within 
our agency. 

Q Within the agency? 
A That's correct. 


Now, 1! wasn't asking that; I was asking, 
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assistant account executives? 


A Eight were account executives; one was an 


account supervisor; one was an assistant account 
executive. 

Q How many of the account executives were 
hired at $18,000 a year or more? 

A One. 

Q One? 

A Or more. 

$18,000 or mor 
JT am sorry. They were < above 


ve 18 thousand? 


Q Just one was hired at the $18,000 level? 

A As a matter of fact I think he was at the 
16,000 level. 

Q Was there anyone hired at the 18,000 level? 

A No -- by level you mean 16: 19? 


Q Yes. 


18 to 20. Let us make it that. 
None. 


The others were hired at the above $20,000 
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Braunworth-cross 


Sampson Niel? 


That is correct. 


Q In the last three years have you hired 
anyone through Sampson Niel on the account executive 
or above level? 

A No. They charge more. 

Q On the question of Ad Age -- and I haven't 
seen a copy of Ac Age -- does Ad Age refer to box 


numbers of specific ag2ncies, or both? 


Q Then you wouldn't know how many of those 
adS were in the aw Yerx Metropolitan area, would 
you, the two or three a week that you say appear? 

A I could usually tell by box number. It 
is indicated in New York. The other might be box 
numbers in Chicago. That is how you can tell if it 
is out of town, either Chicago or in New York. 

Q Out of those two or three a week that 
appeared in Ad Age, how many were out of town? 

6 

A I would dare say probably, generally speaking, 
50 percent of the ads in Ad Age might well be out of 
town. 

Q Out of town? 


A Yes; asd using that same vercentage I might 
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in the February issue -- you see, most advertising 


professional people would refer in their job search 
to the February issue of Ad Age. 

Q Which is the billings? 

A The advertising agencies' billings. 

Q How would I know from billings whether 

was Ethical or non Ethical? 

A you have your field and we have our field, 
and if you are in Ethical Drugs it would seem to me, 
if you were in the business ten years you would know 
the Ethica! Drug agencies, no question about if, just 
as you have certain knowledge in your law expertise. 

These advertising people, they know. 

Q Well, I don't know every law firm. 

A No, you don't know every Yaw firm, but 
all I am saying is that an advertising professional, 
a f6e1, in Ethical Prvg advertising will know pretty 
much what I was just telling you, the names Ge tne 
agencies. 

Py 

Q and if that person dia not know it there 
would be no way they could get it except going 
through the Red Book? 


MR. PATTERSON: Objection. That question 


calls for specuiation. 
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THE MAGISTRATE: Yes, sustained. 


Q Would there be another way a person could 
get it besides going to the Red Book? 

A Well, Ad Age, I keep referring to that. 
Of course, if he didn't know the names of the agencies, 
youre kind of dead there. Also they wouldn't pop 
out at you. But if you didn't know the names of the 
agencies I would suspect you're advertising 
professionalees. 

@) Would the Ad Age indicate -- Ad Age does 


indicate, does it, whether one is in Ethical 


A Oh, they do once you get into it. You 
look up William Douglas McAdams in Ad Age and you 
will pick it right out. 

Q By ? 

A Reading. 

Reading what? 

Are you familiar with what I am talking 
will be glad to show you. 

What would Ad Age indicate? 

A It would indicate our bi 1lingss in most 
cases there are guesstimates as to the number of 


employees; taJiing about certain accounts that they 
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you for a minute your testimony on how you go about 


recruiting. 

You indicated that there are various sources 
besides the employment agencies which you have not 
used within the last three years, and that was the 
New York Times. Would it be fair to say it is your 
own knowledge of the advertising industry, your own 
knowledge of the job, of the people in the advertising 
industry? 

A I think the question, is that a recruiting 
technique that I would 

Q 

A 

Q Would they call you if they knew someone 
that was available? 

A yes. 

Q And would you call key people to see -~- 
if you had an opening would you call people in the 
field and say, “Would you know of anyone available?" 

A Yes, I woulddo that. 

I would also call people directly and ask 
if they might be interested and available. 

I would go into my old files; I would 


write letters. 
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Q Would people indicate to you where they 
found out that someone was available? 

A Yes, most of the people, yes. 

Q If you said that you had one in the last 
three years, one or two job possibilities given to 
you from the Pharmaceutical Advertising Club -- 

I didn't say that. 

Q I am sorry then. What was your testimony 
on the Pharmaceutical Advertising Club? 

A I don't know anything about the Pharmaceutical 
Advertising Club. It is not a recruitment tool for 
me. 

Q But the people who go there might well be 
the type of wople who would call you if they had 
knowledge? 

A Well, you are including my own employees. 


I might have a certain number of my own employees 


going there, and they might say, “Hey, I heard that 


so and so and so and so is looking for a job in 


case you're interestec. 
Q In the Pharmaceutical Advertising 

is there any other area where people in the 

pharmaceutical field get together on a social 


basis? 
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A I believe I already answered that question 
earlier. 

I am sorry, I don't remember. 

But I will just rephrase it again. 

The possibility of the job for which she 
called me originally in November, we had several 
previous candidates one of whom we were greatly 
interested in with a different kind of background. 

I was not that impressed, based on our conversation, 
and, as J said, I was trving to be gentlemanly about 
i+, we hirad another candidate for that job. 

Q Now, you were not impress Why not? 

A Well, you're gettin? now into interviewing 
technique, and you're talking two and a half years 
go. 

Let me first phrase it in this manner: 

Tne presentation that I got based on my remembrance 


of the presentation, I was not that impressec. 


Q Well, did she seem to be eager for a jo»? 
@ 


A I really don't recall that, but she had 
been unemployed when I met her eight and a half 
months. 

That is one of the questions I would raise 


in my mind. 
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question on the ground that there has been nothing 
established to show that each time Ms.McGee went 
out looking for a job or on an interview, that she 
Gisclosed this fact to anybody. 

TIE MAGISTRATE: I think we could hold 
that question until the record is clear what Ms. 
“cGee aid with respect to that. If she made that 
known each time on her own, I think the question 
should be answered. But if she didn't I don't think 
we have that properly in the record, and it would 


misleading for the witness then to sive us an 


opinion on that. I mean it would be on something 


we have not established. 
O'DWYER: Of course, your Honor ~-~ 

THE MAGISTRATE: Do you want to have it 
taken subject to connection, Hr. O'Dwyer? 

MR. O'DWYER: If your lionor -~ 

THE MAGISTRATE: I don't think there is 
really a basis for that yet, 1f at all, if there 
Will be. 

MR. O'DWYER: Your Honor, Ms. McGee was 
referred to the McAdams Agency by Miss Ferguson 
without Ms. McGee-- with a covering note indicating 


that Ms. McGee i.ad filed a discrimination charge. 
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MR. PATTERSON: That was two years later. 


THE MAGISTRATE: No. I point out to you 


that I think it was in 1975 that that came *c.oss, 
and a lot of time had elapsed and a lot oO. efforts 
had been made, and I don't think it is probative. 

MR. O'DWYER: We are talking about the 
whole period, your Honor. 

THE MAGISTRATE: Of course. 

MR. O'DWYER: In May 1975 we see for the 
first time that this was brought up by an agency 
in referring -- in having tl. agency refer her to 
prospective employers. 

THE MAGISTRATE: If you want to make it 
specific on this reference, aid it, after Mr. 
Braunworth received this letter, have an effect 
his attitude, I suppose it would be in the case 
and relevant; but I don't think it would be for 
him to say that generally throughout the field 
they would probably have a certain reaction, because 
it is not established that that fact was put out 
generally in the field. 

iow, Lf you want to limit it to this, 
it's all right, but otherwise I think the objection 


should be sustained,. and we will take it subject to 
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of handicap that this illness was in seeking a job 
as Mr. O'Dwyer cortends. 

So we should have the znswer. Please. 

A I had called my office at your request 
earlier this afternoon, and my girl looked up the 
records -~ 

MR. HOLMAN: Objection, your Honor. 
THE MAGISTRATE: We are getting into 
something new. I don't think she should testify 


on what some girl told her, ftir. Patterson. 


HMR. PATTERSON: 
Q My question was to your own knowledge. 
A To my knowledge she was not -- she was 
ae. ar dedur for sick pay; that she was witoin 
the ¢ight da,. a year. 
MR. PATTERSON: Thank you. No further 


questions. 


THE MAGISTRATE: Any cross-examination? 


MR. HOLMAN: Just a couple of questions. 
CROSS-EXAMINATION 
BY MR. HOLMAN: 
Q You yourself did not search the records of 


Kallir, Philips, Ross to make a determination? 
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A I think perhaps I ought to give you my 
title. I am Nanager of Personnel and Administrative 
Services, 

Q Do you know the Plaintiff intervenor in 
this case, Josephine McGee? 

A Yes, I do; 

Q In what Capacity did vou come to know her? 

A I met her through a mutual friend two or 
thrse years ago. 


Was that in the office or outside the 


No, it was outside of the office. 


Where, Specifically, was it? 


In our mutual friend's home, 
It was a social occasion, was it not? 
Yes. 

Q And did you Subsequently have an occasion 
when you saw Jospehine McGee in the confines of your 
office? 

A No, not in my office. It was at a luncheon 
one day, because she was looking for a 70b. 

Q Approximately when was that? 

A I wouldsay, I think, September of 1974, 


because I am going back to when we met. 
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Q Now, at this luncheon did Josephine McGee 
tell you, if I understand you correctly, that she 
was looking for a job? 

MR. PATTERSON: Objection, your Honor. 
He is leading the witness. 

MR. HOLMAN: I think she just icant eted! 

MR. PATTERSON: Then why ask it again? 
BY THE MAGISTRATE: 


Q Dic she tell you that she was looking for 


All right, go ahead. 
BY MR. HOLMAN: 
Q What kind of job did she tell you she 
was looking for? 
A She was looking for an account executive 


type job. 


Q .- Did you use this information that she gave 


you in any way? : 

A Yes, I did. 1 went back to my office to 
see whether or not we had any openings; I didn't 
know of any offhand, and I checked with the fellow 


who -- what we normally do in our agency is for an 


account manage!.:nt type person recruit for AE's, 


JTMERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-6580 


